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\ % 2 Leafs of 'Teriant for Life, and of him in the Reſtor 
5 this is no Proof of the Declaration for during the Life « 
. 85 Tenant for Lise, it is his Leaſe of the. whole Lands 


"6 "therefore this is no proof of the Contract alleged 2 the - 
8 Declaration: for the Eſtate of Zenant tor Life andio 
8 „ Reverfioner are altogether ſeveral; and accordingly: >" 
ce within the prrcedi ingDiftiaction, and: agen (us ene 
55 ec the following Cafe was determined: Fer * 
e On Actioi of G jor Rent in arrear,. the: I 
"#+ tion tated; *that -before and at zthe time of 


| ihe 2585 v. Beard 


e Tndenture therein after mentioned, one e Brecebrii : ud ff Hil, 


BE, | ord, and Ludford, the Plaintiff, Fer re ET, 
2 l of See Premiſes; 5 * IN 
ce the fatd © Bractbridge Ludf d; in his” 
f e freehold fe 5 xy of his He, andthe aid John miſe 6 o& 
| | ce the reverſion thereof, expectant on the determination g 142 
"BY «ſad E He of the faid John Bracebridge Ludford;' 
" * "demeſn# as of fee ; and being e eff ively {eiſed; ; | hy 
ö 1 certain indenture made at Nuneaton,” in "whe county N 
e Maurwick, on the 31ſt day of January, 1 770% between 
1. the aid John Bracebrilge Ludferd and "the aid. . 
. 2 -of the age of thirteen! years,” ſon and beit a 
arent of the ſaid 70 Braces ridge Ludford, of the * 


4 


4 


part, and the ſaid John Barber (the Defendant) "of het 8; 


75 . other part, the ſaid John Bracebrjdge Ludfotd 8 and the. 


= faid® Fo 


*. mentioned, each of rem: did” actording ti their ſeveral 5 


e ee bn i premiſes, demiſe, grant, leale, 


£ a Se. a thoſe veral MES, c of CAL; 2 heveand oh: 
. to bold the ſajd mines, &c, to the faid* ws Barber; his 


80 exegutors, &c, from the 49th of Septemoer er then laſt paſt, 


Ws ether 40 Years, at a certain tent, payable in time and 
| 2 << manner as by the Declaration 0 

: 1 coal: and alſo a certain annual Rent for ſich lands as he 

, -<© meu Have occaſiom to 'vſe for the ſaid” Cn Then 

er followed an ex$re/7 Covinant for payment of Rent; and 


e mine-rent above of 751 Per Anm. the firſt er -. 
die ments to commence as on as the ſale bf à cf, Kind 
"Pa of coals." of another Tenant” 

ente! to roduce- 100 per 4 


20 Y N. 


3 * miſe, und the continuance of the Defendant in 


= * Fu. of March, 1776; and that 


; 0 4 er » had 8 his 2 of dee ears, to wit, 5 7 
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hn Lud r4 did, for the  confiderations- therein 


ed for'every load of 


| 4 4 Seng to malce up à certain Rent (including esd he 2 


"46 the death of Jom Bracebridge*Ludford: {the elder A 
72 29 2 | 


de for the terms of 21 Years, and 1 9 Years, making to- ; 4 \ Go 
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Z alta; he nate the Tom, dre d 
= . Res ies <a . 23 or it ſtated, N 1 2 _ the Y 
ef December, 1780, on div and times s 
Z . that day and the firſt of June, 1784, the De- 85 
| 2 fendant. did get and ſell a certain great quantity of goalr 5 
3 . particulariy charged in the Declaration, 'and 3 Io 
—_ er ble under his faid Covenant to pay a certain larg r 
3 85 ſet forth): to the e Plaintiff, and ſtare hath no Pai 


eber was another © Count charging a breach of Core. 
1 1. . reſpecking the certain rent of 558, to be made up⸗· 
1 efendant pleaded generally ; N ö 


* 6 wt notwithſtanding ſubſequent Buteution of it. 


. And farther ſpecially pleaded. that. the ſaid Plaintiff 
X ought not to haye or maintain his aforeſaid Action, for 
3 : * that the /aid John Ludford did not, at-the time in the De- 
1 be 'claration mentioned, nor at any time during the life g e 
_ ee Bracebridge Ludford, nor till two Years after bi 22 
_— 7 be execute the ſaid Leaſe: and that upon the Death / 4 
V 80 J. B. Ludford, before any of the Rent. or. My, 
_ 56 OT Declaration mentioned became due or payable, le the fot 
= 2 We and Demiſe did ceaſe and delermine. | 
— . were other Pleas on different Grounds dale. 
1 * rial to this point. 
—* e On theſe Pleas Iſſue Was 3 in Demurrer, .. 
V It was contended for the Plaintiff, that the e 
eee 3 the Leaſe, was dal ped 0 laying 
=_— 1 ee that it was not aj oint Leaſe, - 
| By hp Repor-. e The Covnr held there ou ght to have been a reer 
e ged. *, cution of the Leaſe aſter the Sooke 8 4 7 eath. And agreed, 8 
"rg 4 . + b. ©« that on the Death of the Tenant, Leaſe was abſo- 
Liese 521 C Iutely voip: And Judgement. was accordingly for the e 
1 4582. w ick 80 Defendan 7 ; 
> © 3 5 4 If a Man declares of a aint Leaſe, and upon the "RH . 
= 4.59 „ it appears that 4. B. and C, were joint Tenants for 
A + Years; a that C. let his part to A. and A. and B. made 
PTT c..2Joeſf to the Plaintiff; it ſeems that this Evidence doth 
» P. 16 not anſwer the Matter alleged in * the Declaration: be- 
f aufe as to a third p art of the Land, A. is Tenant in common, 
* Ng. The beſt way, in all ' theſe Caſes, when it is any way 
Joa beful, is, to make a joint Leaſe; and for the Leſſee ic 

'« +" emjer and 8 à ſecond Fr: and. then to e 25 


ER. 


4 E baker . On | 

_ E VVV 
—_— A Man declares of a Joint Leaſe by Fan n n 
3 i d. gives in Zvideuce a. joint Leaſe made and delivered by 


hem on 3 7 Land; a maintains vp e la if | 


" 5 ” 0 . 
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perſoua] Eſtate of the Huſband, in which ſhe hath no 
3 yet to bind her ows Land, in Which 


7s . 0 2 and £ We Frere ul 

5 . 2 74 

And th his epenc 4 on PEP relative to the Riot — 
te of the Wiſe to conFiRm a Leaſe made dyring 

. ture, by re-delivery or 1 0 ſufficient Act, when ſhe be- 


5 e EP” Was TT e in tlie e, 


ce from the Year 1737. But it was ſheyn th 


2 of the ſaid Charles.and Elizabeth his W/ 2 bad by wy of WP; 1 


be in r 24 May, 1 
* Greening the Mortgages, eo nomine. 


der LAW of ieren 
1 a Leaſe ot her own Land durin 


Hit a 
| Beans ma is ot void, but veidable only; for ig the Cour 


Wife's Contract be void during che Coverture to bind 2 


Mo puck 112 


, continuing, during the: Coyerture, hy 
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Cle. : 5 Shae. 
te ifs r un Wb © es N e 


icht en 


Dim. 


r RlimbetkCats. 
7 of the Plaintiff ſhewed a Right under the Will of one 22 3 


t Yames Roberts, dated Fuly 14th, 5 The. 2 © 5 251. 


Fe claimed under one Greening, who had been 15. 
at he Had ac- 
cc countetl for the Rents and Profit to. the L.ellor of the 


4 Plaintiff and her Huſband, * fo as to take 0 5 
4e Statute of Limitations. 


86 By Indenture, beari 1 0 19th Js 1737, 
„6 8 Charles Carter and Eligabeth his Wife, on 
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* part, and William Greening — the other, * e 7 

the ſaid Elizabeth was or w 

* ritance of the ſaid Houſe in Thames ftre?f, and of cer- 

- "#4. tain Houſes in Reading, under. the Will Aebi. and 
1 that the ſaid Charks (the Huſband) was then indebted 


d be entitled to the inge- 


« in 1024, to Greening, and that he, at the fpecial inftance | 


** ed a receipt for rent for the houſe in Thames-fireet, from - 
oy 6 ie to 1760; the balance ſtruck, 7. panel E mr. 


the ſaid houſes 


Tecond was a ſurrenger 
eg 60 the \ executors * 


14 to furniſh them with a farther ſum of 7 bs N 
. mortgage, for their maintenance, till che vrefid Eftite 3 
_ *«© ſhould veſt in foſſeſfon, they, on theſe Conliderations,  ... 
e mortgage the Premiſes to Greening. The Deed was exe- |» 
e e by the Huſhand and ife; and was a Leiſe | 
4 for niniy- nine Years, with a corn te . „„ 
«Three Exhibits were produced ſobſ nt to he 
„ Death of the Huſband. * * GL nl) 
The firſt was ap Account ſtated, out. of whdth Was . 

* 0 dedyRed' an Article for intergf due; in this was indlud- ?- 


< The third of the ame date was an Order to the T- 5 WO Tap 


0 to attorm accordingly to the fajd ! . e 
ine W N imelled.”” * 
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04 eee ee, 
% Lor MAN r IE LD, in retina a ls Opi inion of ths” . 8 
1 Cob, obſerved, that in point of Form, a om was ths 
per Mode for 4 married Wonen to bas a right in 1 
E that Here, ſhe, having executed a Conveyance by . 
p 80 Deed without Fine, the” ueſtion was, whether it "was 
RA originally void, or but voidable : and whether, if onh | fr 
e youdable, the F acts in Evidence had confirmed it. 
eee Thatwhatever exception Leaſes in favourofthe baer 
. of Land might make to the ſfuppoſed rule of the Dec . ; 
of g ie Woman being void, the Court could not 
t * refuſe to ſee that this, though in "Forty a Leaſe, was in 
cc“ ſubſtance and intent merely a Mortgage: but that the rule . © 
1 of the abſolüte voidneſs of a Deed" executed by à Femme . 
de govert, otherwiſe than by Fine, had been ſuppoſed with- 
N . ont adequate cauſe :- for that Perkins ſays, an infant, or 
man in dureſſe, cannot, after theſe incapacities removed, 5 
+ 50 5 53 5 Geliver the deed a ſecond time with effect; for as 3 
55: them, their ſecond delivery is void; but that if a marri- 
e ed Woman deliver a Bond, or other Writing, a s her Deed, 
8 5 e this Delivery is merel void: and therefore, if aſter the.” 
. 5 2 3 death of her Hu/ba a, ſhe: being ſole, deliver the ame 
„ Peed again, the ond Delivery is « good and effectual. 
"4 e His Lordſhip remarked that "the ear Books confifaiad” . 
„ 40 this Distinction of Perkins, that the Deed of a Femme 
| TY ce * covert, after the re determined, i is ate to be 
e Te-eecuted but only re-delivered. . 


Delivery of Dyed. is an Wy en Paid, "i 


V ce That "DELIVERY. is an Act jar Pais, of — the F 
. * Jun r decides upon the Facts: and that by the Authori- 
_ 7e ty of Lord Coxx, accordingly, circumſtances might be 
487 rr ce equivalent to an actual Delivery. That here the Mort- 
u being in poſſeſſion of the Morigagee, the Wie, 
„ e Death of the Huſhand, ſurrenders poſſeſſion (of 
b ather houſes included in the ſame infirument) to the Ex- 
5 ecutors of the Me uten, and orders the Tenant 1 
Attorn. A 0 
3 That this was. A clear acknowledgement that the Deed 
F «© was her's; and of her confirmatory Agreement when ſale, 
chat the Defendants ſhould enjoy according to the Terms 
3 of the Deed: and eee. theſe Facts e * 
7 de a re-delivery of the Deed· 8 | 
ate 417. But if a Man declargs ofa Joint Leaſe | 
— 45 77% Femme, andy gixes in Evidence a joint Le 


8 * by . 1 arram of Attorney on the Lands, 55 Will not 

55 * «© maintain the N for; though the Wife herſelf 
= e tte POE i ber Tie, * ſhe *cannot 
1 TEE " "By * conl ui "Pp 


R 
* 


15 1 F 0 

a0 Delivery of the Let, 
ae from 775 Wife, is atolls Ft Fo CO 
on in her place to bah 855 Foal e ee a „„ 
7 olved all Authority upon ber Huſband: 5 8 „ 
af tr {their Title; . becauſe / when, the demiſe, “ their +- F- 154 85 = 
Leaſes S8 according to their ſeveral mereſts, und . n, ̃ 
Lelſee enjo s, how, each ſeveral perſon according to b hisTfe- I Ren 
LS Tatereſt : and therefote if he-ſhonld Neckes: in fuch -- F 1 
Cale that. the Goheirs Aim Wed 10 mani Acres as ide Whole oe . 
contains, he would fail in won ofs.; for each demie ae 
Sling” to. his, own. ſhare only And therefore the ſafeſt” "OI 
Method i 18 Where their 500 al parts are unknown, to join 85 A 
in a Demiſe of the whole, and, ſor the Leſſes is Enter an We 
demiſe Ger; and to try the Title in 1 „„ 
ral Declaration on the econd Leaſe: : it would de other „ : 


< 


7 
— 
— 
4 
CY 


* 
3 1 — * 3 


* 


Fd fey? 
Y 24 
% 9 > 4 » 
* * p 
* > . 


. wile, if they Were foint-tenants ; ; for theſe being . ED N _ 4 = 
e as our ancient Law hraſes it, per 7 0 per leut, each BHM | 
| if mas bs kad to deni the whole. 1. age ee 


1 Litt. * : l 

It hath been held,” 2 in N Feamedt the Phila, de 8 . Tent 
dates for a Manor, he muſt” prove the "Attornment of. the ©. 7 
Tenant: for a Manor confifts partly in 'Demeſnes and part» Se. 54-406, | | 
: Jy in Services : :. without "Services there bis 2 9 | - "_- 
7 N e tie) is WP e | ©; 
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Fbe PEEL * * 2 oe with the Leaks auge! *. "x 0, 
the Commencement: of the Term, in'the -Land' and in : e ä 
Number of Acres: for if it be ee it appears to k 5 1 
agother Contract; for thoſe Things cannot be the ame which. . _ NS 
rally dif de. fn there iy of the 14 Term, tdbde ⁰ 

e La 'A me Sant "2x 3 „ WT. 
C..-- difference, oF. Quay | * Fand, i * . JE £ = tgp 724 1 
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Ir 2 Man ech * a Leaſe, made the 26th. 7 Mk 10 1 
3 * eleventh Year of the King, hold FROM, the Fra _ 2 
Y the Annunciation next before, for * ſpate of a Year, he 
= ' be gives in Evidence'a Leaſe made and Sealed the 3 e 55 n "2 
fa „for one Year from thence next enfu * ” Ip e 
Deen ſaid; this will not maintain bis Declaration: 4. 8 . 8 2 e 
which 10 ** . in Commencement yp: * e ro 4 1 


.- 14M 
* „ 0 l 0 


A 4 Yr 


6 e vs pores forthe Love : 
V Ton ik 1s excluded ; . K ifs 3 Leaſe Wm 
mud on” the 2«th of l, 8 Year from thence W-ly 
e het th of Man, or Feat  G 
ite Anaunciation is includec 5 foi 
cn Fer when a Map paſſes an T5 th Da, e 2 
In '$ # 0a; im- 
te: 
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& Ab. 5 from thinceforih, which is all . the Intereft 
me. mediately ; for Date either ſignifies the immediate 4% of 

__— - Deliver, or * the Dey or Time of the Delivery and when 
I 2 Intereſt pailcs from ii, Date, it is moxe ag the Advan- 
TERS of the Grantee that the Date ſhould be reckoned che 
2 de det or Minus of Delivery; for to paſs a preſent Inter- 


p ot from .the, Date or immediate Delivery, is "more ſor 15 
| . | : 1 ge than that it "ſhould oy x to morrow : 5c but it 4 
| 1 th contended, that” 63 5 rds, from the Dar of b. 
4 ED Date, will gever admit ſuch a Conſtruction, chat the * 
: 5 75 Intereſt ſhould Pet from the immediate Delivery before 45 95 


| F. 459 Pate is ended. But where the Date is only a Point of Wl u. 
= © Computation, and the Intereſt doth not begin from thence, Wl # 
1 3 the Words. from the Date, henceforth, and, from 32 Ps: 
+ + '_-* Day.of the Date, are all one: and, therefore, if-a * 
'" -— _- Meclare of a Leaſe, made the 12th of December, to begin 
7 5 Þ 445% "the Day 0 the Date and upon Not Guilty, he gives 
in Evidence f caſe made the 1ſt of December, HAIR. 
pu, ram thenceforth, and delivered the 12th of December, 
tis will maintain the Declaration; for where the Leaſe is 
„ delivered the 12th of December, and could not begin in In- 
. tereſt till the Delivery, the Date is only a Point: from whence 
— the Computation of the time commences, and it is more for 
= we Intereſt of the Leſſee that it ſhould be excluded ont. of 
4 the Term; becauſe be could have no Advantage in includ- 
| ; ing it, his Intereſt not being then begun, and it is thus for 
„ his Diſadvantage to include it, as the Term would end ſo 
x much the ſooner than it would on that Conſtruction: and 
- _ . qhis has been held Are a Rule, that when a Word is ca- 
1 pable of two Senſes, at Senſe ſhould be taken that makes 
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moſt ſtrongly againft the Grantor, and moſt for the advan» 
=—_ | 2 of the Franteen: and this we take to be a very certain 
Fe. N axim in the Conſtruction of Detds ; for no man can be 
intended to hurt himſelf by the Ex tent of his own Donati- 
on, the Rules of ſelf- elbe do ſufficiently defend men 
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1 P. 457 from any wrong * to their own Intereſt: it is therefore fit 
N dect the Laws of Gull Society ſhould provide for the Intereſt 
3 1 2 8 11 A Frome, {at 55 e nor be FS. Y, too * 


eee D 
Lee about them © - 


V ſo W be e . or, fl 
ne Ian declares of Leaſe; made the th ay, in the lb. 

tenth Year of the King, Habmndum from he Fea of e e 
3 laſt paſt, for twenty one Years f thence Abr. 859. * 1 
f pu OE: the Jury be Ring Leaſe made the 5 of May, NR „% 


5 Vear of 
kae Annupciation then laſt paß for: twenty one Year = 


by the Jury, is the ſame vr, NE TA alleged; r both be- 
Ne e of the ere, k ee a Tar ewency ag „ 
ears, they are both ex 8 y for twenty one Years and © OY 
no more; jo that theſe Words, neut fallowing the * l 
te i er, are query repugnant and 19 8 e 3 5 2 
5 i 


Date in e not maivialto-a Daa. g b I 1 0 ; 


1 „ And, indeed; in itſelf,” the Date is n 3 part 218 2 1 
of the Deed; Nee if ; a Man declares of a * Leaſe,'s 3 
dated the 14th of December, to begin from Chri/tmas laſt for 8 2 a 1 
three Years, and he gives in Evidence a Leaſe, dated, ſenl- N 2 
od and delivered the 13th.of December, to. in from Chiif- Wy GO ä 
- mas laſt for three Ce this Leaſe in the ſubſtantial part _ = „ 
| — * it being the ſame, in Nee opoaght and in the Guan: 
ty of the — 4 though it differ in the circumſtantial and Os Eg 


immaterial part of the. . yet it js good Evidence to 
maintain the Leaſe alleged: for thoſe things are moral: 
AI the ſame that do not materially diſſer. Nite the Decla - 1 
ration fays, that I. S. the 14th. of December demiſed it, © _— 


which.is the Matter of Subſtance in ſetting out the Demiſe; _ 
— proved to be true by the Eyidence offered; for it 
be demiſe it on the 13ths it continued demiled.on the Tgth "oY 


- alſo. y M15 vn; 4 

- © But when we have occaſion. to freat of InDicTMENTs | „ 

: Fe and Evidence in ſupport of them, we ſhall ſee * 1 by : . NY 1 

| * * F of the W and Extent of this Rule“ ; 15 2 : - | 


oui of Rond Han f Leaſe i in regard to D. | Ec „ 4 


- Ves if a Bond be alle io be dud the l. 
, wy the. party gives in Evidence a Bond dated the fo f 
Au is ſeems not to maintain the. ſue: 


_ ihe 0. aol ya CANOE ul Ras beer e e Con- 
| © "wats: for a boy: e bim elf n 20 J. one Day, = 
x „ =o Bob — 4 to the Hime Perfon ; ſo 5 
. 74 Is if the Dates do not thou t more Evi H 
4 Re 9 i fails in 25 The. WW 15 re | , co 5 bag 


Wh: . Mow 82735 «Bondy na 2 20 FI 
un ury à Bond, dated the 1 gu 
” urt Who are not" udges' of probable® Ad im proda- 


., Date, cannot adjudge them to be the fame. And this 
| 18 not i like the Caſe of Tegen: for if the Leaf agree in 
all circumſtances but the Date only, "hey paſs the fame 
5 | Vo for the ſame Term, and : are therefore in effect the 
Auame; but two Bonds ma agree in all things but the Date, 
aA nd be. two diftin&t Bonds, fince they may be for two dif- 
inc twenty Pounds; and, therefore, without an Identity 

OR of Date, they are not, "prims Fazie, Evidence of one ies 


5 aid; REEVES: ut if à Man deelares 5 Bond made then of 
„„ fn 336. and up n the” Prefer? ofert, "it N to be's Bond date 


©, "uy 0 Og | ond the it roxy: was 5 U e wake 
| F. 460. 5 e of the Right: fbr a Deed might be dated and 
A | one Day, and + 5 aſterwards on 8 _ 


A the Dec 'L 1 oaet 2 Soon age 1 
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„ him, and upon him reſts the Defence of the entire Poſſeſſi- A 

on: and therefore the Law reckons one Entry in the Name . 

; of them both t6 be ſufficient, becauſe 10 3 and ce 

.-_ _ -  Seifin of the Freehold is united in the Dis 8 te 

If chere be à Diſſeiſin of two Acre fo 1 different 0 
: Counties at the ſame time, there a wo Eutries: 
for the ſolemnity of Entry is required Tor the fake of the 
County, that they may know in whom the Poſſeſſion refides : 


* 
ws 
0. 
*—— 


Aua beſides, as all Counties met in diſtin Bodies in their te 
proper County Courts, where the Eſtate was in diſſerent te 

oy Counties, the Entry for their Notice was ordaifted to be ſe- cc 
vera. 55 

Sella 253, b, If 2 Man niake ſeveral Conditions 8 to 1 cc 
Feoffments of two ſeveral Acres of Land, and both Condi- ce 

tions are broken, he muſt make ſeveral Euries into each Will «< 

Acre, and cannot enter into one in the Name of Both: be- cc 

cauſe the Ceremony of Livery was diſtin by which Noties 60 


was given that Poſſeſſion did begin in the Feoffee; and the ge 
Force of that Ceremony continues till defeated by an Act of 4 
the ſame Notoriety: now” the defeating of one Ceremony ce 


uite diſtin from the other can be no Notice that the other cc 
is 3 * ee 3 wo * the * muß 6 
* n . 60 


per Nevil. and 2 ſtranger enters in the Name and by the 6. 
| irection of . NM. this is no Entry of N. S. the Truftee/ | 
deeaule not made in the Name nor by the Direction of him 
| who had the legal” Eftate ; and an Entry that defeats Poſſef- 
Po WR bs is oath _ Common Lo the Fd Letter of the 
1 ; and by the Common Law had not the Ri ht 
„„ the Term, but F-8 id, oa * wh 
257 5 „ 1 


# 


"rin. AM 270. "If 50 8. is 8 Truſtee of a Leaſe for 3. 5 . is dit. ET 
55 


18 20% 4 v ap an, er nes - 423 


mou 2 Thing begin without ſalem fly, it ma be deſented Co. geg A | 
0 without” Entry: 4 it . — 4 map eg to defeat 0 OY 
8 . Pofſefſion than it did to begin it: and tbeteſere if s 5 
aſe for Years, upon Non- payment of the Rent, were td 
. be void, the Eſtate is in the Leſſor without Entry, becauſe 
jt began without ſolemnity en Fab; but if a Leaks for = 5 = 
'Non-pa ment of Rent, were to he void, yet it canng 
| be avoided without Entry ; becauſe, * being 8 n Eſtate c 
7 ve" Frzchold,” it began with Zivery.c but if the Condition of 
1 Leaſe for Years were, that uf r of Rent 
the Leſfor ſhould re-enter, “. pb the ex preſs Words 
| . the Contract there muſt be an 
r If A. enter on the Premiſes “ in g. s Fame, but e Str, 1128, 
> ce any Authority or Command from B.; but aſterwards, ＋ N. ah 108. 
- and before. the Time when the Demiſe i is 15 g. eonfents 1 
5 to Hs Entry, ſuen ſubſequent Conſent | is fi ert 7450 


. hall be conſulted def. WW . 478⁸. bh: ; 


e. A Fine haying balk levied, the Leffor of. the chile. Skiog #1Þ 1 
royed that at the Gate of the Houſe in Queſtion he faid 1 
64 e was Heir of the Houſe and e and forbade him 1 
* pay more Rent to the Defendant ; but he did not enter. ' 1 
tc into the Houſe when he made the Demand: on which iet 
* was agreed that the Claim at the Gate was not ſufficient r. 
* Then it was proved that there was a Court before - . 
* Houſe, which belonged 10 it, and that though ths 
“ Claim was 4 the Gate, it was on the Lapd, and not 
- in the firect; and that was holden; good without ue. "of 
tion. ; — _ 
6“ In the ee times of our Anceſtors, when, 95 1 8 
* vate Arms were perpetually impoſing ſilenee on the pub-. TH! 
ec lic Law, after monarchal Force, and then axiſtocratie, 0 | ** eng 
te had violated the peaceful Equality of our ancient Sexo _ 
* Government, rules were eſtabliſhed neceſſary at that ſea- ; 
ö % ſon, where Claim in ſight of the Land ſhould be allowed | 
ch te in place of an * Entry prohibited by. Force and 
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Terror of Death. Theſe continued in oecafional prac _. _ wo 
© tice: till about the time of the Re/0r mation they graduate „ 
2. To fell into Diſuſe, and are now  Hhearetically Sr | 
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Ts oath now of og particulars rſpeting the Tile of 
i Leſſor of the Plajntiff. 


And here we ſhall not "SY of all this Ye DIRE: re- 


nde to Title; for that were an endleſs and confuſed Work, 
and Would draw in all the Doctrine of the Tenure under 


this Head ; but here ſhall be only * mentioned the Jef 


| Particularitie of Title that generally eſcape the -other 
Places: and © are”. therefore fit to be reduced Miber er 
A 8 


If a Man iſſues an Elegit, and Keti s an Ejectment to try 


bis Title, he muſt ſhew his: Zlegit filed: for that Remedy 
is founded on the Choice of the Lands rather than of the 
Body of the Debtor; and his Choice therefare muſt appear 
of Record, ſince from that Choice he derives this ſort of Ex- 


ecution. 


Lr. f 


Man ſell. 
#Þ. \ — diſclaimed a Right to the Land when he he bad taken the 


6 Co. 29. b. 


7 P. 475: 


ſubſeribe the 
becomes 18% 45 acta voi 


If Leſſee, her Commencement af his Le 3 a 
Leaſe to another, or aſſign it over, the ſecond Leſſee muſt 


| 5 7 the Poſeſfion of the firſt Leflee: otherwiſe he will 


il in his Ifue : for without Poſſeſſion the firſt Leaſe was 


2 Choſe in Actionnot transferable over; and the Reaſon of 
| mo Rule wh y a Choſe in Action was not transferable. was 


from Danger of Maintenance of great Lords; which was a 
* Ponta Law, while the Tenures continued in a per- 
tual ſubordination one under the other. 
If the Truſtee of a Leaſe be Leffor in Ef ment,. his 
- Diſclaimer en Pajs will avoid the Plaintiff's Title ; for no 
Mas can have Right againſt his own diſclaiming of Ri ght: 
5 the only Remedy t that cęſtui que tryft bas is by Bil in 
Equity to pyniſh the corrupt Conſclence of the Party who 


Truſt and Charge of it upon him. 


elt ſeems to have been held that a” Parſon in Ejectment 


muft prove Admiſſion, Inſtitution, and Induction, his ſub- 
ſeribing the Articles, and N a full and free Aﬀent o 
the Common Prayer. 

* For the Plaintiff muſt make out a good Title to 1 
ſelf: and therefore he muſt not only prove that it was well 
filled at firſt, but that it continued full till the time of the 
Action brought: for he muſt deduce his Right down to the 
time of bringing the Action; and by the Statute, unleſs he 

. and declare his Aſſent, the Living 
id without any ſentence declaratory; 


1 fat, _ be Span the . of the TT requner 


SW, ©FM 


- 


eu ra or anrne x. 


he doth not prove the Living full at the time of the Afton, 
and ſo. makes no Title at all to himſelf. 3 n 

But it was even then clear that” after. ten or 2 „„ 
Vears Poſſeſſion the Clergy ſhall not be put to the preciſe | 8 8 


Proof of theſe fn oe for the long Poſſeſſion: is a e „ 
Preſumption, unleſs the contrary be proved; and all ching e hn,” 
muſt be ſuppoſed to be well done, upleſs within ſome, a 3 2 mY 
ſonable time called in Queſtion... -. 5 


e And nov it is ſettled that a Path” need. not prove bin Powel v. Mil 


e reading the Articles, nor bis ſubſcribing the Dee ee 8 „ 1 4 


cc &c. however recent his Title, in the | rſt inſtance: for nid 1 Gen. 
ec that the Preſumption always is that every Man &. . 
ce conforms to the Law till . APPEArS 0 ſhake 
46. it.. "Is & 
But If. the Daſs ſhows Adidas, tion, 4 3 2 Sid. 44. 
duction, he need not ſhew any Right 155 Petro oh the 
2 for if he fill the Church; he hath a Title to che 

be and Revenues againſt all men: and the Right of tlie 
Tho muſt be contended again the Patron bimſelf i ot 
edit; fa gg diene pe en in Aa SOS of oy 


Right an Advowl on. Fay I 
* Particuler Pointe of Eyivunes. arg in Bike: + P. 16. — 
e . MINT: 7 ite ts . 5 ol 
$7 1 Man 1 may 12 . of Fas to. ty ki Nile Tae 2 
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in Ejectment : but if a Man bring an Eject ment of the Re- ga 6% 
tory, and give the taking of the Tythes in Evidence, this Keb 3 95 
will not maintain the Declaration: for this is no Eje&ment Hob. $8, 
out of the Rectory: for the Tythe is an incorporeal Inhe- . 
ritance collateral to the ReQory,. and no Parcel of it; for | © 
the Rectory is,zhe Church and Glebe, *<. of?” which the 
Parſon by his Induction is ſeifed ; and therefore they muſt 
Pprove.an- Entry into the Glebe in this Ejedment; for it 
continues a Reo a 4 „though the Parſon had aljened all his 
Tythes during his Life. * | 
 < In Ejectment for Mines Evidence of being Lord of the d. M. Fae 
cc Manor is not ſufficient; for it is neceſſary to ſhew an ac- La. Cullen v. 
< tual Poſſeſſion of the Hereditament in . ſor the RO , 0 in, 
te ſame reaſon a Verdict in Trover for Lea dug out 'of 2K *. 

cc gray no W 565 Pol! ä 
n imacy requently comes under th Iſſue 1. N. p. We 
©: of; Ejectment: and.it is therefore proper to _ wn as 14 — 5 
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et hath. been before ROE" FS: Deelar 1 of. 
a arent | * 1 13 | „ 


830 


3 LL = 5 a ee, 1655 „ ES 

4 On "CINE 4 an 1 Wot 
Doe on Demiſe 44 minſter, the Defendant claimed under a Leaſe from the 
of Freeland v- e Leffor. of the Plaintiff of certain Parts of a MeMuage, 
T. R. 70. l ſituated on the Weſt Side 'of Swallow: ſtreet, deſcribed to 
2. 7 G. III. ce be one room on the ground floor, à cellar thereunder; 
2 die and a pault contiguous, and three rooms 40gether with 
7 eee . the ground of the ſame, * and together with 4 'Pieck 
5 4 9s os. * of round on the North fide, deſcribing Its 


; = che ec It was admitted that the Cellar and Vault * queſtion 


WE ts was under this aft deſcribed piece of ground. 
/ ..-., 5 The Defendant Teſted his Tide on this legal ground, 
hat he who hath the foil hath the properiy up to the Sky 
doe above and down to the Centre of che Earth; but tlie 
cc Leffor of the Plaintiff offered Bridence to ſhew that at the 
ce time of the Leaſe, the Collar in queſtion was in the oc. 
ee cupation of another Tenant, and that therefore it could 
< not be the intention of the parties that it ſhould'pa mew 
te the Leaſe to the Defendant. The Counſel for the 
cc fendant contended that the Plaintiff was eftopped by bis 
l | tc Deed from ſaying that the Cellar did not Pals. uller 
; | e Juſtice thought the Evidence admiſſible : the Plaintiff had 
| ce a Verdi accordingly ; with liberty to the Defendant 0 
te enter a Nonjuit,” if the OhjeRion were well 


53 


Whether Panent of the Dx m1ss or wt ir Mate of Bri 
. LEP. th L DENCE. e 


b ce And 99 gent was of opinion, chat conſider che 


< Nature of this property, and the cirgumſtanges of the 
“ Caſe, Evidence was rightly admitted to ſhew the Rate of 
“the premiſes at the time of the Leaſe, and thus to rebut 
e the prima facie preſumption: and that parcel or not 
ce | we of premiſes demiſed was properly matter of Evi- 
7 dence. 


„P, 4s % The Leffor of the Plaintiff broughts nARion of Elec 9 


Doe on tbe Der cc ment to try the Validity of a Teaſe under a Power to de- 
| bardham, FR. mite for 21 years, in” 'poſſeſſion; with the cuſtomary re- 
795: vo” ſtrictiong, and ſo that every ſuch Leaſe ſhould contain 
270; Ul," * USUAL and REASONABLE CoVENANTS. In the Leaſe 
| ce which was brought i in queſtion, was a Covenant, that : 
the buildings, or any part "thereof, ould be * down, 


a 


cc or burnt by Iightning or — e, the Leſſor, n 
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n 


R W 6 


" 


f 2 
* * 
„„ 


JJJͤã ñ́ ꝑ. vp vs ha: 


Ne rg eo—wQg% - 
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© perſen who ſhould ths bez ine elfen of > the ht Bo JN 

c pen reli default Weereof,, the Le Leſſee 3 
* ſhould ws at 1 fo = "oe 8 and be farthuith . TE | 
Jiſtharged from the payment of #he yearly . 5 
* Fury ſound this to be an wruſual een . 
Covenant on the part of the Leſſor; and the Covzr : 
ir SE — opinion that the Lage, Wow | 

* this Covenant, was, in its Creation, voip. : 
In Ejectment the Defendant ſhall not give in Eudenee a 


ormer Mortgage or Conveyance made by himſelf: becauſe N 1 4 


he cannot take advantage of one Conteatt that be > has made, 0. ws 

hereby to deftroy another. T. R. a. NN 
* In like manner a Truſs ſhall not be ſet up »gainft a . N. 5. 

« party for whoſe benefit it was intended. Etſupray xi 
5 Nor farther, ſhall a Teuan under a Leaſe, TO 

cpo Men i is not meant to be diſturbed, and who has no- 

tice accordingly,” ſet up is Wale as Ber 08 NY 

in Ejectment. . 5 


ee Teeter fee be "_ up Is Bot 1 an mer. . P. * 0 


MENT» 


vc © Neither mall 2 N diſclaim Title? in 8 lh, 
of his Mortgagee, by ſetting up a ſuperior n pe ina. 
third perſon, 8 derived from the Mortga 
© any more than a Tenant who has paid Rent, or ks 
* wite ated as Tenant, ſhall ſet up a ſuperior Foe in 
La. e n 9 
3 


ah I 


* 


r W 


. 4¹ Ejefment being a poſſeſſory Aion will not ne for L- u. 7. 95. f 
© Things whereof the Sheriff cannot deliver poſſeſſiunt. | 
5 Whatever creates ee is a Bar to an Hes Co. 7 
ment. ; L. N. P. 103. 
«© EjeQment will not lie of an uncertain 98 or un“ Salk, 254. * 


© certain Species of Land: as of twenty Acres arable and in Co. 68... 


* paſture” without diſtinguiſhing ; or, of twenty Acres, MWegbe. 


* more or leſs. 3 Md. +6. 
< Yet an Ejectment for a Meſſuage and Tenement has © — — Cale: 
been held ſufficient ſo as not to be defeated N Motion 11 C0. 
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ec 4 . e ee Thues the Evidence rbb hs 
wo pe Paſeſhon; in the two S to Adds 


c i furious to the Right : though in the one, the Title be 


oy, 


3 « treme ſenſe it is neare 
550 8 it may render the — no N N 


admitted, and 1 in the other the general r be not 
55 < denied. 


<< Of this we ſhall be 8. 6 wich Was xz, de d 
to the two preceding e as 
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« A to the 9 of 2 that” Sens jor 


66 mainder or reverſion. 


It may be committed n not only by defru@tion 'of band. 


«It may be Cog, not os "Hip euttin 1 et 


<7 46 Timber, but by doing any thing without lawful Autho- 


6 * ehe which prejudices their Valus or impairs thelr 
8 owth. 4 3215 8 
It is an offence incuined by ireland dera Gion 


* in ponds, dove-cots, warrens, whereby a ſufficient num- 
s per is not left to attend the inheritance. 


Fe Tt may (though perhaps an improved Rate of Agricul- 


& ture diminiſhes the probability of this complaint, and 
2 might ſoften the rigour of the conſtruction) be commit- 


| mak 2 
5 1 1. 
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the ns. 


*P. 481. 
L. N. P. 11. | 
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| 0, ard 6k, 


© ted by changing arable into paſture ; or converſely: as 
« not only changing the courſe of huſbandry but affecting 


ee the Evidence: which reaſoning has been extended to an 
e alteration of an Edifice, even though improved in Value; 


* ſoto open the Land in ſearch of Mines: ws ae 2. 
& wiſe of dig ging for Mines already opened. 

;#4©:B, the & tatute of Gloucefler, 'the Plaintiff in an Ac» 
ee tion of Waſte is to TOA re Thing e _ my 
<4 * Damages." 55 | 
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What may Sy given, in «Evi: DENCE x gouralh. 


If a Man brings an Action of WasTE upon the . 
Wis of Nullum fecit Tr the Defendant os in 
| vidence 


anon wo. 


we a. ao we ro. tad Sa 


2e 


in the laſt by the Act of GOD; and therefore it was no 


. Waſte: for the Defendant may regover on ant 8 5 
fe ang. 5 * N 


IS 8 
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Evidence. that the Houſes were repaired, and de Web 1 184 129. 955 


right before the Action brought: for this ; confeſſes the Waſte, Mod. 94. 


— avoids the Action, by ſhewing that it is not lawful for wy —_ 1 


the Plaintiff to brin vg his Action where the Injury i is, whe 
redreſſed: and on the general Ius the Plaintiff denies & Ori- 3 Reb 6. 
inally” any Cauſe of Acton. N. P. 220. 


| upon this Iſſue the Defendant cannot give in Evidence a 12 f. VIE 10 be 


cence to cut down Trees: for this i is to For fs and not to 
Ten the doing of the Waſte. _ * 


< So, if the Defendant cut Timber and 15 it out in ak vm 1.4. 


Repairs, he cannot give that in Fujdence on the general Iſſue ; = ky * 


for this Evidence too”. 8 5 and avoids the Declarati a Taft . 145. 
on; it admits the Fact, but brings thoſe circumſtances in 


. which ſhew the Fact may be th ally done; and theſe for Sf 


Reaſons ** before cxplainbd” ought to be offered to the 
Court: and ** therefore all theſe Matters, in fo far as they” 
© may juſtify,” he ought to plead ſpecially. 

But he 
F te any thing that proves it not waffe * as, that — Litt. 283, a. 
his Houſe was ruinoug at the time of the Leaſe made: that 9 e ow 
it fell by the Wind or by Tempeſt ; becauſe this 1 n 
tion ariſes, in the firſt Caſe, by the Act of the Plaintiff, and 
Waſte at all: and when the Defendant | roves there is ne V. un. 
Waſte, he falſifies the Declaration; 3 whi is proper for the 

eneral Ifſue. 

So 4 Pei Common Lay” the Defendant ex mig bt have” EY 
given i in Evidence that the Houſe was Burnt b "rin, 8 
tc without Negligence of the Defendant :” for this AQ of * 


GOD is no Waſte; ** where” it cannot be ſuppoſe, within * 


the Party's power to prevent. 

But now by Statute a Tenant is not liable to an Action 
« of Wale, incaſe the Houſe which he occupies be NP 
ge ed by Fire, through his Negligence. _. 

or y will not be a Defence that à franger did the My 


 Tuftgnificant Damages wlll nt appr the Me. 


e For extremely petit + Damages the Plaintiff dan not e 
F recover: otherwiſe an inlet would be opened to 0 | To 
c ingly vexatioug ſuits. _ a 7 
In what has lately been faid, ſome difficulties. may 


; te figſt preſent themſelyes to the Student: and as ® the Mn * . rr 
| fe OR. of the. paint which may occaſion them, Mob: * 


eee Do mining er au, Tax. 
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1 1 may think the ede n not 3 or "ths ities 
. not readi y aſcertainable, in thoſe Inſtances where we 
47 have faid the Defendant cannot plead ally, compared 
+ with thoſe where we haye ftated that he may, He may 


| y ce Tuppoſe that in the inſtance of cutting the Timber for 


„ Repairs, or by Licence from the Landlord,” the Exi- 
fence falfifies the Declaration: inaſmuch as it proves that 


the cutting of the Timber i is not to the Diſheriſon of the 
* and ſo it may be given in Evidence on the n, 


&« But the Anſwer is this: if you admit any Fact, you 
How all the Conſequences of that FaQ : now when the 
12 own Evidence does atteſt the cutting of the 
rees, he muſt allow the conſequences of that Fact when 

* to the Leſſor's Dilinheritance; for on the Iſſue nothin 
ut the Truth of the Fact in the Declaration can be called 
in Queſtion; 728 cannot therefore on this Iſſue allow the 
Truth of the act, bod yet offer it to the Jury, enim, all 
the 8 of Law attendant upon the Fact: for 
12250 is i, and thereſ for the Jury, who.are not Judges of the 
efore muſt e offered 60 the Court, who 


"4 
* «© No ow hats hi Defence refs from the general N ature 


<< of the Facts, it may be given in Evidence on the general 
«+ Iſſue; but where the Fact in itſelf would fall within the 
jo charge of the Declaration, and is exempted from it by 
1 particylar circumftances, there, in civil Caſes, it muſt be 
pleaded /e ately; 3 but in crimiual, the Defendant: ſhall 


fv 4 avail him Jo of whatever makes for his Ee. 15 


708 giving it in Evidence under the gd Duc. 


NM, 
| Diſtinction between Werz aud We 168. 


In Equity there has been a DiftinQion for a confi; 
2 derable time eftabliſhed between Was xx and Prox xvc- 
| Tien, 5 

And thus where A. on the Marriage of his etdeft bn: 


: Dor © in Conſideration of his 10, oo0/. Portion, ſettled Raby 


cc 828 on himſelf for Life, without n of (Said 
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and other ſons in Tail; and after, on Diſpleaſure againff r= 5 

his ſon; ſuddenly ſet to Work 200 Men, who firipped v. tun 5 3 — 
the Caſſle of the Lead, Iron, Glaſs, Doors, and Boards, 3 Ate: us. 3 

© to the Value of 3000). the ſon filed à Bill; and the 3 * 5 
granted an Injunction: not only to ſtay Waſte: but with 


© a Decree to repair the Damage done: and a ene 1 8 3 


* jffued accordingly. 
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nn che Declaration, he proves © all that is/neceflary in that 
rleſpect: for a Treſpaſs in any part of the Acre is a Treſ- 
„ ͤ Paſs in che Acre, and ſo anſwers the Declaration: in as 
1 P. 486. much as * in theſe Allegations Damages only are to be reco- 


vered;, and he has ſufficiently proved Damage, which ought 
to be xedrefled; ap onda: 
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Cro. Ja. 183, 4- But if. a Man declares in an Zjectment- for-an.. Acre thus 


Yelv. „ 
85 ras 885 bounded, and proves Title to but half, this is not ſufficient, 
Aunleſs he diſtinguiſhes the Premiſes : nor can any Execution 


be had by Delivery of Poſſeſſion of Part, unleſs. that Part 
be aſcertained; for one part of an Acre may be much better 
And more fruitful than another. | 


Oro Je. 184 If there be two Tenants in common, and one brings an Ac- 


tion vile the other, the Defendant cannot take advantage 


2 Str. 829. of this upon the 2 ue; but he ought to have pleaded 


it in Abatement : for when the Plaintiff proves that he had 
the Poſſeſſion of the Soil, and that there was a violation of 
that Poſſeſſion by the Treſpaſs of the Defendant, he proves 
bis Declaration; for the manner of having or poſſeſſing is 
not called in queſtion in the Declaration; Whether he had it 
with another, or by himſelf alone, it is till Cauſum efus ; 


„ - and if violated by the Defendant, the Plaintiff, is to be re- 


2 f * 


dreſſed: and it is not incumbent on him to prove more than 
- what he has alleged; that the Cloſe or Field was his own; 
and that a Treſpeſ was there committed by the Defendant; 
and this is not like the Caſe in Ejectment, where a Man de- 
clares of a ſole Demiſe,” and gives in Evidence the Demiſe 
of Tenants in common; for there the Plaintiff does not 
| prove the Tithe that he has * in his Declaration, and 
P. 487. - ſo fails in his Evidence; * but where one Tenant in common 
. brings Treſpeſr, he doth not bring his Frit in the manner 
the 
pertjy in groſs, both ſhould have brought their Action of 
*' _ .. Treſpaſs for the Damage to it; and if the Writ be not 
| brought in the manner the Law requires it, the Defendant 
may plead it in Abatement. * Ee nai are Fog 
But if there be two Tenants in common, and one brings an 
Action againſt the other, they may take advantage of this on 
the general Iſſue. As in Treſpaſs, and Not guilty pleaded: 
the Defendant gives in Evidence that Bromley was ſeiſed 
in Fee, and let the Premiſes to the Plaintiff and one 4. 
who aſſigned the ſame to B. by whoſe Commandment the 
Defendant entered: and this was allowed to be good . 
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ves he Fact alleged in the Declaration; for by this it 1 pr N 
ie did not violate: the property of the Plaintiff; he did not _— 
ged enter into a Cloſe that was his alone, but his own Cloſe... + 
hat If a Man declares of /Tre/paſs in à certain Place, 'abuiting Gouldfs. 124. 5; 
ele on aà certain Mill, in the | enure of 9 40 S. if £< he” does R. Abr. 675. 7 
not prove his Abbuttals,' he is gone: and becauſe he could . 
9 not prove that the Mill was in the Tenure of J. S. he 
ht Jury, being at Bar; was diſcharged; for he fails in his 
| Proof, | becauſe he doth not prove it to be the Cloſe diſtin» 
hus BW ouiſhed and. deſcribed in the Declaration; and fo it doth 
nt, WF not appear there was any Treſpaſs in the Cloſe he has de: 
ter N Fuidance for the Plaintiff.” 
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of ft a Man be faid to aſſume the 4th of May, and he be BT... 
es chen proved to be dead, and the party be proved to aflume 7 


is another Day, it ſufficeth- But if a Man bring Treſpaſs >, 4 
1 it againſt another, and lay it to be done the 4th of May, and — nn 
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43 the party is proved to be dead, this diſcharges the Action, öMN 
re- for a . Action that complains of a Vrong done dies ; 
jan with the Perſon f. 1 VFC 2 5 | 3 „ 
n; * But where the Party continues in Life,” if Treſpaſs co, Lit 3 © 
Nt; were done the 4th of May, and the Party allegeth the fame Cro. Car. aal, 

le- to be done the sth of May or the iſt of May, when 10 11 x Kage 

ile Treſpaſs was done, yet if upon the Evidence the Treſpa 1 bl. 5 1 e 
aot was done before the Action brought, it is ſufficient: for the 2 Sid. 36. 

nd Time of the Fury is no more a material part of * an" | 

on Bl 1:jury than it is of a Contract; and therefore whether there . ee 

aer i an Injury done or not is the Queſtion, and not whenit is 
done: but if there was no injury done at the tin of the | | 

of Action brought, then had the Plaintiff no Cauſe of Com- 


ot plaint ; and fo the Action was wholly groundleſs. 
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e u Tre aſs brou ht ainſt 4. on Evidence that the 
pon Tr 1 5 5 Defendant's Tard adjoining 


the Land of the Plaintiff) by the ſervant of B. it was al- 
| ws that this Evidence did maintain the Declaration 


S6 in Treſpaſs againſt l. Evidence given of Agiſftment of 


| Beaſtstaken into the Land of A. allowed-to maintain che , 


Cage againft A. 


| mould puniſh all EW 5 


1 s of B. were kept in 
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claration againſt 4. 


Por A. in theſe Caſes had à 

and it is by Reaſon of that 
_ Initted; and therefore he is juſtly anſwerable for it: for had 
not the Beaſts been taken into his” Ground, 85 "_ L 


= dd broken into the Ground adjoini ** 


cial Property. in the Beaſts : ; 
operty the Treſpeſs is com- : 


Eurer. 


| 15 l for taking down a Pew, the * was that 
the Pew was faſtened to the Pillar of the Church with a 
Chain; this is no good Evidence to * prove the Declaration: 


otherwiſe it is if it had been fixed to the Pillar by a Natl; 
for in the one Caſe it is not fixed to the Freehold ; bats in the 
bother it is: for whatever is fixed to' a Church or Houſe is 
reckoned part of the Church or Houſe in which it is fixed; 
for the Church is an Houſe which conſiſts in its Frame and 
Building of ſeveral diſtin Materials fixed one in another; 
whatever therefore is fixed to the Church or Houſe is a part 
of it; but if it be fixed to another thing that is fixed to the 
Church or Houſe, it may then belong to another; for not 
being immediately fixed to the Fra 25 of oy an: wa. or 
"InP hs not be reckoned | 
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„ Where che - origin? taking is lawful, pet by be ga m 
© ſubſequent unlawful] V of the thing es e 213. _ 
© may become a Treſpaſſer ab initio: as if a man come Finch L. 47. 
< into an in, and will not go out in regſonable time: other- Tra: 15: 148 
c wiſe for mere non feaſance, as in nt paging toe the Wine, s Re wt 3 
<« for Which the Landlord may have Debt or Aſſumpſon .  _© 
ce againſt him. „„ at 5 2 De, 4 
* And on this principle it was determined that Treſpaſs Oxley v. Watts, 1 
lay againſt the Bailiff of the Lord of a Manor for work- u. 26 8. Ill, 2 
„ ing an £/ray,' agreeable to the old Authority in Point on 0 
" £2 Pat by Bungie e Re BA BA em 
© But by Statute a Diſtrainor for Rent ſhall not, on ac- nne. 3 
te count of 7 baularity in 'zaking the Diſtreſs, Bow Treſ- 8 — al 
«© So Officers e ice doing their ty ſhall not, on T. R. ate © 8 
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account of abt lter unlawful AR, be raff, by 28,8, , = 
> 0 , , Ee. e a 51 | = 


4 
. 
* 5 4 Ll 12 ** 9 a . s n * F 1 9 + vw, 
: 4 1 5 1 r n . r 
2 Zreſpa/s, et alia enormia, where and why allowed. 
[5 * * 5 7 


mY Relation. + $4 $40 


| 
* TE. 491» 
© G 3 r » 

Par. 1 RE a. . ad 


26 
* 


"> 5 


> * of — E 
: 2 1 TS); 4+ $821 E E ˖—Ä ÄÜR»L̃7— V : 
| Tre 4 with Aggravation t turpi Causd. „ N | 
** f % : 5 a WES ». 3 » 3 A Y * - Fa 3 's - * * 43445 * * Wa 4.5 wt 4 4 
" * . 1 F i ; 5 ; 


a 


Jo. Taz 82A58,. Aar, Clauſum et Damen fregit | 


1 alia + Sid ES 
enormia ei intulit, upon Evidence it appeared that —— 2 | 
was offered to the Plaintits Daughter: and it was allowed Cro. J* 534 
that any Matter that aroſe ex #pi Canſa might he given in 
Evidence upon the general Declaration of. alia enorma ei in- 
tulit: but © that” any other Matter, that: doch hot ariſe 
ex turpi Causa, could not be given in Evidence on the gene- 
ral Declaration of alia.enormig ei intwit,-but it ought to hae ; 
been expreſsly ſet forth in the Declaration, or elſe nothing 
could de given in Evidence thereunto relating: for it doth  __ 
not ſeem to agree with Modeſty to expreſs the Manner of © ks 
5 any indecent Commerce; but all ſuch Things muſt be more % 
Vor. U. e Properly 
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; Size) ol concetled® 9 geniehl Words, N therefore 
mf be fitly given in Evidence on the alis our al l. 
tulit. | In fs 
« Vet in reality tle Chaſtity of 8 Law does not confiſt 
in the Nicety of Terms, but in plainneſ of Expreſſion 
| | ce and Purity of Intent. It is not therefore from a Refine- 
. c ment of Delicacy that this ob#que Mode of Action is in- 
5 tc troduced. The true Reaſon ſeems to be, that the Fa- 
. ce ther might have a Remedy, as far as the Injury was ca- 
ine © pable of any: and it is permitted in this Form, there not 
A. F-0p:.o 2 a ſpecific Acliom adapted to his Redreſs. And the 
% Rule appears rightly ſtated, that if the principal or ſpe- 
e cific Charge will bear an Adiion, you may give any thing 
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n ak Title to the Profits. of the Land, 
- whenhe þ, by Title to the Land: for this alfo falfifies the *% 
Co. 116. Declaration; for hereby the Defendant did not beat down 
” ib, the Plaintiff's Corn, but entered to take his own: and if 
| the Defendant proves the Corn to be his own, the takin of 
5 it is no Manner of Treſpaſs to the Plaintiff; and ſo the 0 
fendant bath diſproved Sho Fact laid in the Declaration. | 
Now the general Rule is, that where a Man hath an u- 
| certain Intereſt, and ſows the Land, and his Eftate deter- t 
-. **. © mines, yet he hath a Title to the Corn that he hath ſown on : 
the Land, though the property of the- "Ts is EE | 
And this upon theſe three Reaſons, $3 ont 2 
Firſt, becauſe it is a public Benefit that the Lands mould 5 
be ſown and cultivated, and all things that tend to Plenty ag 
on — e to have the en renn that the” en 
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18 when any perſon hath f wil he hath. 
ſpecial property in the Corn by his Labour and | 
and . 5 though his Property in the ſoil 
the Pro of his Labour remains: and this ari 
the natural Conſideration of , which was at firſt de. 
rived from Labour: for a Man's own Actions, „ and their mY 
cc Effects, are moſt pro rooperty his own, and * thence all ot, 
Ownerſhip begins: for Value of the Soil is not | - 
more (“ nor even in the maſt Fuichal Countries in any de- Lock on Go 9 

ſo much”) from the ſoil itſelf than from the La- B. IL Ch. v. | 
be and 1 3 have employed in their e 
tion: which very plainly appear by conſidering the — ns 
Difference between that in England and the Weſt Indice. 7 8 „ 

c And beſides the „e- which Tillage would of itſelf 1 
« give to the natural Produce of the Soil,” Corn ſtill adds 
a farther Value to the Land, ſurmounting the Value of a 
natural Product from cultivated ſoil as that — Pro 
duct of Waſte and barren Soil 5 
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It follows that there ou 1 in >. 
Com diſtin from that o bay Land, in as much as there 
is a Labour in acquirin ſowing the Corn diſtin from 
the Labour whereby the oy was — firſt occu af aa 


ten: alſo there is a ain Charge i in- So" the Corn 
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There is farther” a Property in the Corn düümnct hom 
che oil gere the Corn i is e to the Earth: audithat 
ST" ual is not loſt by ſowing in'a Man's own ſoil; < own, © 
«either abſolutely 27 by Hire :“ for I. eannot loſe the - 
= rty of what is my own by putting it in a Place which 
; © ny 'own alſo. But if Ifow my **, withqut any 
3 Right by ContraQ,” in another Man's Soil, it ceaſes to 
de mine: ius much as I ſet it in the Place of the natu- 
ral Product of his ſoil, and therefore it muſt belong to the 
Orher as che natural Product of the ſoil did: and were it 
otherwiſe} men would break in upon other People's Grounds, 
and ſow them; and keep men out from the Diſpoſal of their 
own: Eſtates; and thereby they would raiſe a i Property to 
themſelves from another's n and os _ bi pony to the 
trouble of controverting it. 
And according to the N aturs; of the Seed aged 
4e to the Ground, the produce is 8 as ene or 
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Corn be Tows,' it is reckoned part of his perfonal Eſtate, 
as the Corn itſelf was before it was ſown. But otherwiſe 
of Timber Trees 1 for they muſt be ſuppoſed annex- 
ell to thè foil, ſince they were planted with the Proſpect 
that they could not come to their full Uſe and Perfection” 

| | tilt many Generations afterwards. | 
Co. Litt. $5. b. If Tenant for Life fows the Land, and dies,, bie Enerc.: 
. tere dhl Ba te the Corn, and they may take it from off the 
R. Abr. 726, 7. Ground of him in Remainder: and if Treſpaſs be brought, 
| = Bulſt, Ee, there is go Bvidence to diſcharge” the Defendant Won“ 

. Mer guilty. 1 W 
Co, Litt. 5. 80 e Will bos the Land, and the. Tet: 
5 Co, 116. for determines his Will. os 
But if Tout at Will 8 che Will by any ny Ack of 
3 on, he ſhall not have the Corn ſown: Ap when he 
etermines his Will, the Intereſt is in another, and there- 
fore he can no more reap the Increaſe of his Corn than if 
* 5 4 | he 
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quit it, unleſs he ag ome Act whereby he voluntarily de- A 2 3 
termities his own Ellate in the Tand, and N Parts 1 "x 
_ wi e the Profits. 7 10% +: 
Therefore if a Leaſe be wulle 10 ae e 5 Co, 116. _— 
ing the Coyetture, and they be divorced Cayſa prevonivag- Gold! __ E 
tus, yet ſhall the Baron have the Corn ſomn; dera the x. _ 1 
_ Marry e determines by Compullion. + __ , 4 
So if the Tenant at Will de outlawed, this geiertwlobb.zh the &. 14.03 4f 
Will, becauſe he hath ſorfeited all Contracts: But this be Gold : 0 . 
ing by Compulſion, the property of the Corn doth not go r 
to the Leſſor, but to the” King, bien all his Chanel Bs; A. * 
we forfeited, 7 oy 
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* 45 115 the Tenant doth waſte, he he ſhall not afterwards have the 
4 a ſown: far here he detarnſines: bis Lait by > cpmmpova 

| 3 3 24 & o his Own, | x þ $64.4 
(ca. 116. ũ FI Man makes a Leaſe at Will, aud che Lef be e- 
I"  lawed, whereby the Will is determined, yet ſhall the Leſſee 
ok AS -.Þave the Com ſown, and not the King: for here Was No 
9 6 Act of the Leſſee to determine the Win, or to alter the 


», "Tc Tenant for Life or at Will forfeit or break a Conditi- 
469. on, ſhall not have the Corn ſown : for this f is a volun- 


if a Woman, who hath an Eftate dorieg Fiduity, 
1 Leaſe for Vears, and the Leſſee ſow. the Land, 
and then the Woman 7 yet ſhall the Leſſee have the 
Corn: ſor the AR of the Leſſor, after the aſe made, 
cannot alter the property of the Leſſee: for a man's proper- 
| ty, onee lawfully veſted in him, cannot be deveſted out of 
him by the Act of an 
8 If 80. | It ſeems alſo ES Zan that if Tenant in Dower 
20 H. N. e. 1 die, her Executors ſhould have the Corn: for the Statute of 
ry Merton, which gives the power ta deviſe i it, was only made 
in Afirmance of the Common Law. 
If a Man die, leaving Iflus a Daughter, his Wiſe being 
gone enſiente f of a Son, and the Daughter enters and 
oo the Land, bs a Son is born, ſhe ſhall have the 


Eo. Litt. % a the Huſband ſows the Land of bis Wiſe, md the Wiſe | 


es: he ſhall have the Profits, 


* Baron and Femmes ; Interefis farniving; 


II Huſband and Wife are Joint Trnants, and the Huf. 
; band ſows the Land, and dies, the Corn ſhall gs to the Ex- 
ecutor of the Huſband: for this Land is not cultivated by 
a joint flock; but is wholly the Corn of the Huſband; 
ich property ſeems not to ”y loſt by committing it to 


14 3 to the old Orthography of Law French, for en- 


ovinte: I ſay Orthography in the technical, not the proper, import: 


. as Orthodoxy, not for reaſonable and ht Judgement abſolute] 
N but for that which is eſtabliſhed in rght Judge ſyſtem to be 4 


g e as reaſonable, right, and oye 


an an os --- 
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If = Woman; e Fee as for Lites them: the Land, n. r 


and takes an Huſband, and hoe dies before the fe —_ 


the Wife ſhall have the Profita, and not the Execugors 


the Huſband: for the Corn committed to the Ground is a 


Chattel real that is annexed and belonging to the Freehold; 

and not a Chattel per/onal-annexed. to and transferred © with 

& the perſon: and therefore, without the Huſband's Dif. 

poſition. of it during his Life, it belongs to the Wife, and 
to the Huſband. 


If Baron ſows the Land, and dies beſore ſxerance, the Bret. has 
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Wife ſhall have the #ird part of the Land ſo {own for her R. Abr. 55. 


Dawer ; for if a Man bath all Corn Land, ſhe ſhall not. 


ſtay for her ſubſiſtence a whole Year till the Corn. be res © 


moved: from bende it was daubted at Common Law, 
if the Widow. ſowed the Land whereof ſhe was endowed, 
whether her Executors ar the Heir ſhould bay, bg 


ſown 

If.a Man ſeiſed in Fee fow Copy hold Lands, and; FR 
render. them to the Uſe of his Wife. and die before the 2 
verance, it ſeems that the Wife ſhall have the Corn, and 
not. the Executors of the Hulband ; for this is a Dilpo Kion 
of the Corn; that being appurtenant “ to the Land; an 
ſince the Huſband hath, diſpoſed MY 1 big ae 
_ go ta his. Executors. 3 eee e 
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uit. ſurviving © in other. puiicoks B 
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II Tenant by Statute Merchant ſows the 3 and Co. Lit. 68. 


uſer is {tified by ſome caſual profit, yet Be ſhall have the * 4% Sn 


If a Man ſows his. Ground, and dies before ſeverance, 
the Corn goes to the Executors, and not to the Heir. 


If A. ſeiſed in Fee of Land, ſows it, and then conveys W ? 


to B. for Life, the Remainder to C. for Life, and B. dies R· Abr. 1 F 


before the Corn is reaped, C. ſhall have it, and not the 
Executors of B. for B. had not the property of this Corn 
from, his. * Charge and Induſtry, but merely by the Po- 
nation of A. ; the Corn appertaining to the Land that was 


iven : and for the ſame reaſon, and hy force of the fame 


onation that B. had his Corn, 14 is to bave it after the 


Death of B. gp 
. But why doth the Corn paſs wo. the Dove, as ofpertain- 


ing to the fal, when the property of the ſoil alters, and yet 
ſhall not deſcend to the Heir, as appertaining to the foil, 


„ remains in the firſt Owner? 


. Every 
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5 Ire Max's Down big -alcerr moſt flrongly 
„ bimſe] ſhall paſs not only the Land itſelf but the Chat- 
tees en belong to the Land: but no Chattels can de- 
by ſcend to the Heir they go to the Executor. * this 18 


neee we Rave ſhewh already. att ee ee 
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Lite Remainder to C. B. ſhall hn the Corn ſown, and 

not the Executors of A. for B. tlie 2 in relation t 

the Chattels belonging to the Land, is put in the place 
the Executors by the Words of the \ 1: but i if B. dirs 

before ſeverance, C. ſhall have 5 pong 1 

"Tenant for Life, Remainder i 1 PGR ee ret FR _ 
1 TE low out the Land for Years; Leſſee: for Years is*ou/ted,” and 
1 | Tenant for Life br” Ae and the Diffeizor lets the Land 
= -- for Years, the Leſſee of the Diſſeizor ſows it, and Tenant 
2 For life dies. The Leſſee of the Diſſeizor hall have that 
DB Cefop ſown: and not the Remainderman : for the Leſſeeꝰ 
of the Diſſei zor has Right to the Profits of the Land that 


# + Mie Tayd itfelf: and that was the Leſſee of Tenant for Life * 
* > andhethouldrecover againſt the Leſſee of the Piſſei zoratt the 
3 Profits that he made of the Lands: and therefore the Re 


3 | mainderman cannot recover any af on of it; for then the 


Leſſee of the Diſſeizor ſhould be doubly charged. 
If: A. ſeiſed in Fee, ſows. Lands, and L bh it to B. for 
Life, Remainder to C. for Life, and they (aſh die befor cforc 
Hob, — dee it hall go to A. for When the Force bf ihe Di 
8 | nation ceaſes, the property returns where it was. 


If Fenant for Life ſows any Grain, or Roots 1 


'Profin; they £2 to his re and not to bim i in Remains 
der: * for the Reaſon alteady given g- 

R. Abr. 928. . If he increaſes the natural Product, either by trenching 
an * 58 or by ſowing of hay ſeed, this ſhall go to him in/Remain- 
e p. cor, der; for his Executors bave no Property in the natural 
Z ht at Product; and Improvement is undifinguiſhable from the 

natural Product. 
But Hops reared on ancient ftocks ſhall go to the Exh: 
tor of Tenant for Life, and not to the Remainderman : for 
the Poles, the Hills, and the Dun oF whereby the Product 
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iſe of Garden Roots, "which eannot be eker 1 ͤ 
ing dhe foil of the Heir. 0, Lit, 53. : I 
7c It Teemeth that Roots,” buy even Trees bewhging ton | 
Gardener, Who raiſes plants for fale (provided ef af 
a Gl without defitutice-to- their gr wth) all go 
to the Executor, and not to the Heir. Por to him, by . 
the Nature of his Uſe and Intereſt in them, they are WET. 
per ſonul property; they being his Stock in Trade, and not ; 
| ea to ſtand for a continuance.” . ; 4 
Whoever hath the oy the Corn may we ith Ri- 9 
— * on Mot e or y, maintain | a 8 N Y 
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Vie Not guilty in Treſpaſs 15 Dekade cannot give à Bro. Generel 8 
Licence iti Fridence's for this ſuppoſes the A& to be tric, 2 1 5 
ind fuſtifies i its Lawfil 255 j 3 And all ſuch Matters "vught'! | 
o be exhibited to the Court to judge. 1 
* In Treſpaſs on ve gullty the Defendant cannot. 28 = # P. $02 
n Evidence 25 he came into the Plaintiff's Cloſe to take | 
is own Horſe; but this buglit to have been pleaded : and on 
ſuch à Plea, that the Defendant came to take his own Horſe; 
he Evidence was, that the Plaintiff, as Lady of the Manor, 
ook the Defendant's Horſe as an "Eftray, and that the De- 
endant took him away, after he had been cried and mark- 
d, without paying for his Meat: and it was ruled, that 
bis taking was well enough, and the Plaintiff has an acti- 
on on the Caſe for his Meat: for the property of the Horſe 
is till in the Defendant till the Year and Day are paſt; and 
hen a Man hath property, it is lawful for him to take it, 
for the very Notion of Property PTY to TY oo up 
the fog which He rg K n ref 
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Right to a Way; but he ought to have pl-aded it: und if. K 85 
aſter pleading, he ſhews in * a * to the Way, 


by 
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- by Grant over the Plaintiff's Ground from ſuch. a. Place u 
ſuch a Place, though the Defendant afterwards purchaſe 
more Ground, whereby he makes a farther. Ule of the Way 

E is well enough, and within the Grant : jor if 1g 

but between the ſame Towns, I may paſs afterwards where 


Car illuſtrating a. ſpecial Plea in TRESPASS. 


nh an Action a the Declaration \ counted 
8 


and for breaking the Plaintiff's. Cloſe,. called Tus SL1 of 

others Larp (deſcribing the locality): in the County of Cum. 

Hit. 2 C. i. berland, and making two framed Waggon Ways * fo 

© Goals; one in a firaight direction through. the ſaid Cloſe, 
ee the other in a tranſverſe direction. : 

© The Defendant pleaded, firſt, the General Iſſue: 

* Secondly, (except as to the Way in the tranſverſe di- 

i rection, ) a Grant from ene Humphrey Senhouſe by Inden- 

* ture between him and n Chri/ttan deceaſed, grand- 

„ father of the Defendant, to the faid Fol, his Hein 

„ and Affigns, of @ free and convenient WAY, as well as 

% horſe-way as a foot-way,... as . alſo far carts,  wain, 

CE: other carriages whatſnever, in, through, over, and 

“ along Tux SLip oF LanD leading from 4, to B. 
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& (deſcribing the longitudinal Extent) with full and fre 


be liberty to carry on horſe-back, and with wains, waggon, 
bs carts, or any other carriages, any ſtone, wood, &.; 
f Coal, or other things, in, thraugh, over, and alu «« | 
© the aforeſaid War, where, when, and in what manner << 
5:26 the ſaid John ſhould ſeem convenient. > 66 
*© The Defendant then made Title under the ſaid Grantee, . 
ce and by force of the ſaid Indenture 7u/{ified paſſing along « 
* the ſaid Way. | . Sf 
„The Defendants alſo 17% the making of the yx AM - OG, 
% KED Road along the ſaid Wav, as a reaſonable, proper, | 
* and convenient Way of repairing the ſame for carrying | 
* of Cl.  --* 3 | 5 
* The third Plea juſtiſied the making of the TRANS: | 
6 VERSE Road. 1 ot 1 L3A 16 
# The Plaintiff, by way of novel Afignment, alleged that ** 
P. 504+ 1 the fixing of the framed Waggon Way was * other than Wh & 
& ſuch whereby the ſaĩd Way was or could be repaired or 
«« amended: and was unreaſonable, improper, and incon- 66 
ec venient, and not | purſuant or according to the Grant. 5 
„ And by another new Afſfignument, that part of one of 


1e the ſaid framed Waggon Ways in the Defendant's plea 

mentioned, was wholly out of the way granted by the In- 

5 denture, | | . 
| ce 


# 


„„ 
Ce t It appeared on the Pleadings, that the Terminus © the 
naſe direct Road was the common Highway; that a Right of 
Vi ng was reſerved to the Grantor; and that the 


b Road was to be repaired at the Joint Expence of the 
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« A ſpecial Verdict was found: ſtating, among other 


© things, that a framed Waggon Way was firſt made over 
© THE:SLIP OF LAND inthe Year 1758, the Indenture 3249 
© in queſtion having been made in 1732. , That the Defen- 
© dant, could not ſo conveniently carry his Coals along. Tu 
©SL1p. oF LAND without the framed Wax. 
They then find inter alia the making of the TRANS- 
e A. framed Waggon Way (though not particularly ex- , 
plained in the Verdict) appears to be formed by laying 
cc pieces of Wood along the Road at ſome depth in the 
& ground, at the diſtance of the wheels on each fide, _ 
cc joined and kept faſt by bars at equal diſtances, and the 
ce interſtices filled up with ſand and gravel, ſo as to render 
ec the ſurface flat: and that they are now uſed for carrying the 
«© Coals from moſt of the Collieries in the North of Eng- 
40 land. 0 i ; dh £4 f 
6 The CouRT. was of opinion, that as to the direct 
c Road the Defendant was moſt clearly and expreſsly enti- 
te tled by the Grant to uſe it in any manner moſt commo- 
« dious for the Lars] a of carrying his Coals: and there- 
1c fore by a aggon Way, according to the Gm 
t of that part of the If]and, with * regard to the convey- « Þ. nat 
, ance of Coals, and to the finding of the up. 305 


Grant Way, generally, means a cuſtomary and convenient 
Way according to the particular Purpoſe; tranſverſe Way 
not included where the Evidence limits the original Intent. 


e But that the Grant gave but ons Way, and the Pas- 
# TURAGE reſerved would be materially abridged by 
# the Defendants making more: that the intent was af- 
#* certained and limited by the Covenant of Jm Repair: 


or“ thar, conſequently, as to the TRANSVERSE War, the 
- £ 3 1 ö : | ” 
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co. Litt 283. On Wot g guilty the Defendant cannot give in Warten ti 

Defect of Falze, but muſt Plead it. For in the © of 
* of the Law, every Man's Land, in which he hat gs Heh ral 
Comm. HI. bs. eee property, is ineloſed and ſet apart from nis Neige ov 
p. 209, 10. de puts, "if not by à vi/ible material boundary, as One fiel en 
hs is divided from another by 4 ledge," pet By x botindanfl w. 
ee hich, though iel, ible aa ideal; bs that Which àlon by 
e yendets ifiviolable th e ferices of Rone, or brick, or won H 
© and diſtinguiſhes property from een © the bound: | fa 
> . of Right and of LW: th: ws ph 
So that he entered lawfully to a Feels ach E 
| * mor. in W ff, en 7 . . es 

1 . eee eee e „ 
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Clayt. 54. by 10 Tre 201 e Peſedant muſt j "OY by rea n öl 
| | Preſcription ; but cannot give it in d, © Net gui 
ty. 
I the Pifondint juſtify by a Preſcription d cable Beam 


et Boves, he may give in Evidence the tethering + of "Mare 
/ "and Cows; for the ſeminine e X Wh the ou! 
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ec 6: 298. 4 «/In Treſ the Defendant may uf that be cath 
Come. r 1 5 cc doe 277 of another in pur ſuit of a Fox dt 
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Badger. 8 d the Cloſe of the Plaintiff with Horſes, 88, &c. andi 
9 0 for beating and hunting there for Game, and for break 
Feltham, & ing down, trampling, on * the oe of th . 
Nm <> > OntiE.. | 


F The 


THE- LAW: or mmanen ; 


6 The Defendant pleaded, i SIG BE den bh, 4 
Fjrſt, the General Ie, | 
« Secondly, a ſpecial Pew of Jubification wie” 8 
fect. 
4e That as to the breaking and entering the, laid Cloſe © 
with Horſes, Dogs, &c. and ſpoiling à little of the 
Graſs, and breaking a little of the Hedges and Fences  — 
of the ſaid Cloſe, being the Treſpaſs in The ſaid Decla- 
ration ſuppoſed- to have been committed, the Plaintiff 
ought not to have or maintain, his aforeſaid Action: for 
nat before, and at the ſaid times, the Hounds — oh 
_ the property of Humphrey. Sturt, a perſon. qualified” 
the 25 of the Realm to keep and uſe the ſaid 
E &c. and that the Defendant, before and at the 
ſaid times, was Huntſinan and Servant to the faid Hum- 
phrey Sturt: and had flarted and found one of thoſe 
deſtructive Vermin, or Beaſts of Prey, naturally inclin- ; 
ed to do miſchief; called Fours, in and upon certain 
* lands near to che ſaid Cloſe, and in order to hunt, 
purſue, take, and kill the faid Far, and to prevent 
Hh ſaid Fox from doing any miſchief in the Neighbour- * P. 307. 
hood, he, by the leave and licence of the ſaid H. Hurt, 
had cauſed the ſaid Hounds, &. to purſue the ſaid 
Fox; Which having ran out of the | ſaid lands into and 
over the ſaid Cloſe in the Declaration mentioned, he, 
6 in OO of the faid Fox, and in order to take and 
the ſame, and as the only means of ſo doing, with 
3 of the ſaid HorsEs, and with the ſaid Hounds, 
© &c. did follow after the-ſaid Fox with an intent to kill, 
© and did kill and deftroy the ſame, and in fo doing did 
© break and enter the ſaid Cloſe, and did tread down and 
5 ſpoil à little of the Graſs, and a little break down, 
© trample and deſtroy the ſaid hedges and fences, as he 
* lawfully might for the Cauſe aforeſaid, doing as little da- 
mage ta the ſaid Plaintiff as he poſſibly could, which is 
© the 7. reſpaſs in the Plea mentioned, whereof the Plain- 
© tiff againſt the Defendant hath complained, Here- 
© on there” Was 'Bentrdl Demurrer ond Foinder in De- 
* murrer. | | 
* Lord MANSFIELD kid; that by all he Caſes fo „ 
© back as the Reign of Henry VIII. it is ſettled” that a 
ce man may follow a. Fox into the Ground of another. 
That it was not neceſfary in this Caſe to enter into the 
2. ogy > ng as this Dewerfer 1 1 general * 
polton ? S 12 2 LY #+ | 5 
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3 27M E was for the Defendannt. 
te But this Right is ſtrictly confined to the Principle of 


* p. ba But in ſporting generally ly. on the Ground of. anot | den 8he 
_ * Sportſman is liable to Treſpaſs, though he acquires property 


e * And therefor Lord Hour fold, that if 4. fans. an 
14. Ram 257. cc. Hare in the Ground of B. and bunts it into the Ground 
« of C. the mes is in the Hunter: but B. and C. have 


< each their A of Treſpaſs againſt him.” 
YES Tur. 6. 
= Grzanin. 


In Taks ASS on Not guilty, the Defendant gives in Evi- 
dence that he came into the Plaintiff's Ground to glean: this 
ought to have been pleaded, for it confeſſes the Act of Treſ- 

| Pals, and faſliſies it as an Act lawful for him to do; and 
therefore it ought to be firſt exhibited to the Court to judge 
Nas it 7 700 — : but > it ag ui e . it 
been a ent Juſtificatian: for Cuſtom of Eng- © 
land the Poor are allowed 0 glean her! the Harveſt; which 
Cuſtom ſeems to be built on a part of the ber Law, that 
allowed the Poor to glean, and made the Harveſt a general 


time of rejoicing . _ : wy 

Tr. per Pais, In a Book of very conſiderable Merit this Principle is 
438. c alfo afferted, and this diſtinction laid down as founded 
dane, Ages, upon a Caſe before Sir Matthew Hole, The Author of 
1668. ce the Commentaries. on the Laws of England has expreſſed 
« himſelf approvingly on this opinion, and 4 to have 

ce been particularly attentive to this Point. A Reference o 

&« it is to be found in the Index: notwithſtanding it occurs 

©© but once in that extenſive Work, and is then mentioned 

| Werledgev. © incidentally. Of late two Queſtions have been argued - 
— r. in the Common Pleas: in the firſt of which the Court on 
7756. general Demurrer to the Detendant's * ſpecial Plea of 
* P. 50 0. Juflification, gave Judgement for the Plaintiff, becauſe it 
cc hs por pris in the ſaid Plea that the 1 

& an Inhabitant, at the time of the, gleaning, of the Fanſh 

t where the Lands gleaned — — — which was Tim 

<«« worth in the County of Suffolk. That was a Caſe of 

«c gleaning of Barley: but on this point the Court gave no 

© opinion: and nothing farther has hitherto been decided. 

There the Plaintiff, had he demurred ſpecially, and aſſigned 

# 5 the. Defendant's not being averred an Inhabitant 2 

: 4 ce 2 
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ce Cauſe of his Demurrer, the 


« gAbly to the realty of the Fat. 


t Court on Tſſue joined in Demurrer, 


&© 1h glean, have been drawn 


cc troduce the circumſtance of the Defendant being an Inha- 


« Limits, and which has for its Bafis a much more general 


cc thatſuch could not haye been obviouſly inferred, previous 
« the Right. | 


. 


ce was expected to be brought to a Deciſion. It was in two 


* 


« dent Queftion ;, and ſtands over for the opinion of the 
&« Court, i > gf Erle "1 | 


** Iriſh Law, adopts the opinion ſuggeſted by one: 


«© Gentleman, who, for the Variety and Extent of his 
“ Knowledge in biblical Learning and Queftions of confti- 
0 . Right, may be juſtly called the SzLDEN of our 
«« Times. EEE 


* while the Corn is in rat. | 
* — 3 


bie Demürrer, the Defendant would bare 
ec Amend His Plea by introducing that circutaſtance agree- 1 75 | 


«<- It may be here noticed, that although ſeveral former 
ec Cauſcs have proceeded to the /pcral Fuſtification, they 
ce have ſtopped there: at leaſt this was the firſt, fo. far as 
e hjtherto appears, in which the Plaintiff hazanded an Ar- 
ce gument, and an Application for the Judgement of the 


« hitant : nor does the Principle upon which the Claim is 
tc founded ebviouſly ſuggeſt the Idea, that ſuch Averment 
« ſhould make * a part of the Plea under which the De- * P. 510. 
ce fendant juſtifies as a Gleuner; an 1 BE, preg to 
« the Diviſion of Inhabitants" and their Lands by parockzal 


% Principle than that of the relation between a poor man 
“ and the pariſn where he lives. This does not mean to 
« ſay, that from evident convenience a ſpecial Cuſtom 
« would not be good Hmiting it to Pariſhioners + but only, 


« to this Determination, to be the univerſal Reſtriction of 
e ſucceſſive Terms ſolemnly argued, as had been the prece- 


te and refers in his Note to two - Iriſh Statutes, for the 26 H. vin. 
1. c 


<< opportunity of examining which I am indebted to a . 


Each of theſe Statutes is meant to be inſerted in the _ 
* APPENDIX: the fiſt confines gleaning to perſons * that * P. 511. 
© are not ſtrong of Body to labour for their living: and 
provides that no impotent perſons ſhall glean except in 
* the pariſh where they dwell : the ſecond, againſt laing 


o 
* 


« Theſe Tpecial Pleas , under 2 Claim of Right 

vn by different Counſel of Expe- 
«© rience and Ability. It does not appear that it has been 
tc uſually, if ever praQtiſed, prior to this Deciſion, to in- 


| © There is now-depending in the fame Court another 1 
* Cauſe, upon which the Claim of cLEANING BARLEY Houghton et 

| — "gg &T.T - 
757. 


«© AYREs, in his Comparative View of the yok and vol. 11. 1 101. 
6k 


* 


4 Burr. Mausf, 


68 Let me add, he I quit this cabject . * there ſeems 


ce to have been too many inſtances in which Engliſh Far- 


< mers have overlooked the Diſs: between Eleaning. and 


« ſtealing. 


et In . Caſe. of Rex v. 8 the Magiſtrate ſeems 


* to have been led by the ſtrength, to ay no more, of 


cc 521 Farmer's Charge into en on this ſub- 
cc 

e This was a . of certain poor or Inhabitants of 
44 Berkſhire for FELONY, on the 
< under pretence of gſeaning it. 


Ne Was 


5 ec moved: Sir Fletcher Norton contended for. the Right of 


ce the poor to gleen after the Crop is carried. And that in 
« an Action of * ref 15 they would be juſtified under the 
« Common Law for io doing: that the Fact could not be a 


cc FELONY ; and that it was at the utmoſt. a, ; Treſpaſs : but 


* P. 812. 


«in reality neither; ; for that they had a ſri? Right. _ 

© TRE CovRT did not deny the exiftence of a Right ta 
ce glean; but thought the Juſtice had ated from no malici- 
cc ous or oppreſſive Motives, merely on the * belief that 
te the Gleaners had not acted as ys but had Holen. They 


cc therefore diſcharged the Rule for an Information : and 


I.. N. P. 8. 


4 with Coſts. 

e Happily we have yet no Statute that adds CLEAN 
© ING to our Multitude of FE LONIES; and it is now 
« ſomewhat late ſtrongly to expect a Deciſion. that ſhall 
ec pronounce it a Treſpaſs. - 

e The Sentiments of three ſuch men 955 Hals, Gilbert, 
af won Blackſlone, carry a combined Force o ReſpeRability, 


_ © which it is not eaſy to ęſtimate too highly: and this more 


articularly on a Queſtion equally . by the 
RILEY. of the Principle on which the Claim i 19 
60 founded, its venerable Antiquity, and the almoſt * 


1 0 * Extent of its Beem N 


Gar Obſervation, concerning 7 e. 
4; I TL K* v. | 
TaEsT486· 
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4 If the Lord of a Manor cut 8 n 


Ca. K. B. 37% % not to leave ſufficient Eſtovers, his Copyhalder may 


64 bring Treſpaſs againſt him, and recover the Value ef the 
& Trees in 8 and 1 80 78 leave — a 
6c Eftovers, yet he ſhall recover /- amage ; vi. for the 
cc Loſs of his Umbrage, ä Cloſe, Tees * 


* 4 
* * 
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77 ſtealing Barley 
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| & if the Lond have s inivid do c Tes, be vi t 
ce - with his Tenant. * n 
6 IF. A. make a Leaſe for Years; etcepting;the' The = P. 


6 the E ee cannot hring 7797 a ainft the ed mere Liffor 2 2 
de Siber the Trees tos K Laſer 11 Co. 46. ; 
„„ HA plant 4 Tree viithe ene Limits of kis Thin; x * pak 5 
« and the Tree in growing extend. its Rodts into the 5 EY 
« of B. Evidente of this readers A. and. B Tenants in 7 
60 Cbmmon: but if all the Roots grow ĩn 77 's yon. progeny i 
<< the Boughs overſhadow the Land of B. 
ce. tlie whole is in 4. 3 _ 
c On Action of Treſpaſs for entering the F Windel Beckwith * 
4 OS Dogs and va Pons killing the Plaintiff's Deer, tlie N and 
fendant pleaded, Not guilty, and the Jury found for the * Maitef, 
1. Plaihtiff: on tlie Trial it bad appeared in Evidence wat! 2092 —. 
« thiey were out of 'the footpath'*' and the Coum fefuſed i. ; 7. U. 
e grant à Heu Trial, for tha 2 ſeemed an Act which might 
« by ſufficient Caution have been avoitled:: - 
< And to illuſtrate the DitinQipn, Mr. Jultice: As ron 


< cited the "Caſe printed in the Additions to Lord Chief Miner v, Foo | 
As Jaſties: Pophain's Ropers > ag week = W 3 162. 


Tam ass not incurred 50. 42 property mene, | 


is The Defendant with a | little Dog chaſell ame Plaine 


ie Sheep) out of his ground, where they treſpaiting; 
„ and in driving them they went 4 . — Mans 


: 


Ground; which had hb pete e to divide it from the con- 
nd 


« tigudus Grounds of the ant, and the Dog piiyſued , _. 
<« them on the other * Man's Land. The Defendant, 46 * Þ b.. 5 


© ſooh as the Sheep were öff his own” Land Called in the 


c Dog and chid him. . The Owner of the She brought 
ce 3h Action vf Treſpaſs for theve his Sheep. The Court 
te gave udgement that the Plaintiff take nothing by lis 

. Bill; ing of opinion that Treſpaſs lay not in that Caſe t 
a for they held it to be an involumaty Treſpgis': whereas a 
„ Treſpals' that may not be juſtified ought to be velintary 3 


5 they thought he might lawfully drive the Sheep out of his 


od Land with his m_— and he did his beſt endeavour 
« to reciill the Dog when the 4 were driven out. But the 
&© Nature of a Dog is ſuch that he could not reeal- 
4. led and. rr ſyddenly and in an instant; there 


be fore Treſpaſs did hot le agaliſt Love for” what he had | 


te done. 
« And, by Parity of Reaſon; - bye Do an into who 
"Vow the Sheep; were ä 2 ould not 
OL. 3 ; * 


7 


I 


In Wy in ö the 

| Right of hold was in Tara entered by his Com- 

3 1 for if the ant enters by the Command 
_ Wes N. it is thedaine as if . Shad entered: and conſe- 


2 R. Rep. 683, oi ak y, if & & hath the Light the Kate is veſted in him 
; | bythe Entry, and the Defendant is u Frgſpaſſer on the 
4. » Plaintiff; and by ſuch Evidence-as this he plainly falſifies 
* P. 81353. the: Declaration of b the Flaintiff; for he proves that he did 
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3 as NY Nebel all the Defendants mſec Principats: * an nb 

Z Man can, by commanding 2 Thefpaſs, give any Man Autho- 

Tity to do it: and therefore no Man is guilty. but he that acts 

in it: but in Felony the very 3 is. nan 
e where: the Ad commanded takes 

very intent of Murder was Mudder 7 4 — Sie 

with overt Ad; and fo the party was puniſhed as a Mur- 

derer. Afterwards that altered; hecauſe it was not thought 


2 RT 2s | 


Followed: and from thence: came the - Notion, öf, Principal 
and Acceſſary ; but: in Treaſon: the intent manifeſted and 
et exerted by overt Act, is, ** which we ſhall-ſee hereafter,” 

| Aill Treaſon, and therefore they are all Frincipali: and in 

Vi. 1. comm. Tube the Intent to treff tt executed hy the Inftru- 
3% mentality of anotlier, was ever reckoned a Treſpaſs, and 
| -reputedalike the Act of the Doer and of the Commander,” 

_ NT an there are no Acceſſaries.. 
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BE We are now to examine two AQions which lde to 
7 Pe TROVER and e and two "NAN re- 


Lai 6 nonfat reum 5 7 , 5 
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8 not break Is Cloſe, as the Declaration . pg 


reaſonable that the party ſhould be puniſhed unleſs the Act 
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te Coldur as it Ker Action; 5 is 
ce material. PIES T1. 609 * . . 181 - 
- <P By over hot he identical Goods, but the Vale ſan 
cc he recovered. 2&0 
6“ Tf a Gentleman lodge Jewels widh a Banker for. ſafe 
*« Cuſtody in a ſealed. Bags and the Banker open the Bg 
% and pawn the 8 ge the LOC os 07; he, 7 voy . 
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In Fives againſt Huſband and Wife, the provin . "I 
Good in the polio of the Wife is 7 — gots 
property is but one, and the poſſeffion of the Wife 2 the 
effion of the Huſband alſo. | | | 
% We have obſerved. that the finding is but Eren 
c the Aion: and therefore not only it needs not to be 
«© proved, but Evidence is good, which in its Nature al „ 
© cludes finding. Therefore,” if Goods be delivered 5 
the Owner to 4. to keep, and he converts them to his 
Uſe, this is ſufficient-Evidence-of Trover : for-* the d- 
< ſtancg remains, which is the injuripus Uſe of the | 1 
"0 „ + pips 1 3 
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ſo lawfully, yet if he convert ©:to/himſelf the property of 

| 5 another, 8 Owner muſt be redreſſe tt. La 

2 Danv. Abr. ney, and the Baile refuſe to delivet them, this is Burdence 
| = 2 0 of a Trover * 2 — any — 8 > cn poſſeſhon, 
Fele. 178. without a right of conueriing thoſe! Goods; the party ma 

Vulitr. 05 bring Trover: for the Words of the Declaration 8 
Noy, 137. manus et poſſeſſionem per invemtionem deremeruni; ſo that com- 

ing to his poſſeſſion is the material part of the Charge; and 

* P. 518. if the Plaintiff proves that they came to his poſſeſſion any 

Fe other way it ſuffices: for it is not enough for the Defendant 

to ſay he had the Goods, though not per Inventionem'; any 


* 


more than to ſay that a Bond is his Deed, and deny dhe 
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Secondly, Converfion. + 


i6 Co. 86, 7. 2 If a Man requeſt: his Good s, and the perſon who has che 


2 Sid. 127. 


. Poſſeſſion denies to deliver them, this is good - Evidence of 4 
|  Cro. Elis. 95, Converfion: for to what end ſhould a man deny me my own, 
s- jf he himſelf did not uſe it; fo that upon ſuch Evidence 


Cro, Ja. 245- as this it is to be preſumed that the Defendant hath- converted 


Cro. Car. 262. 3 
Ventr. 401. them to his own Uſe. 


Hob. 4867. Rolles makes a Diſtinction where Goods came to the De- 
2 60. fendant's Poſſeſſion by his own Act, and where by the Bail- 
4 Bulftr, 303, ment of the Plaintiff; and that in the firſt "Caſe à Requeſt 
310, % and Denial is a Converſion, but not in the latter Caſe: but 
. for: this does not ſeem to be Law : for in both» Caſes the Re- 
Rol. Abr. z. queſt and Denial is no Converſion, but only Evidence of a 
Souldib. 182. Converſion. | 3 15 ; 
Moor; 460. © For, though the Requeſt and Denial he Evidence of 
10 Co. 86, 7. a Converſion, yet © it is only Evidence to be left to the 
| ney; RY as Jury, and not abſolutely a” Converſion: for the Jury are 
2 Bulſtr. 314. Judges of probable and improbable, and they on the cir- 
Ventr. 491. cumſtances mentioned may think it rather probable that 
19 8 there was a Converſion than otherwiie : but if the Jury re- 
Ero. Car. 262, fer theſe circumſtances to the Court, the Court cannot ad- 
2 Salk. 655- judge there is a Converſion, for the Court are not Judges 
* P. 519- of the probability of the Fact “ but of the Law; and there 
Ban Jb. 21. are not thoſe cireumſtances that do neceſſarily amount to a 
Mod. 244, Converſion, though they are ſuch as would make a reaſon- 
2 Mod:245- able Man believe that there was a Converſion : for the bare 
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in Lan a of, it 0 y Dt, for.» Ni 3 
2 vi termini doth not amount tog an uſing of the thing. 
demanded: in ogly-makes.s Nun of Tas that 1 has 


uſed it. 
77 Ya this Rule is 8 | yeconding.to * Nature of 2 Bulftr, 
te the ſubjet;” for i e for, bare Money, and a R. Roy. 13 
Requeſt and Denial be proved, hie is ſo ſtrong a Neſunp⸗ f 
tion of che  Conyerhon. that nothing can be proved to the 
contrary ::fqr e Freſumption muſt ftandtill the contrary be * 
proved, and the contrary to this Preſumption- can never be 1 
proved: for all Money being exactly alike, that the he ; 
vidual Money ne: was ee ee Gan. eee 


proved. 

But if (Trove be Maney i in a Bag, though, the: Der Ibis, 
ſendant doth 855 ot deny to delixer it, yet he may prove that 
there was no Conyerhon;, for if he lays the individual Mog—ꝛ 
ney ſealed in the Bag in 1 place where he firſt had it, and 
hath. witneſſes of its continuance there without Remoyal, © 
this is no Converſion; and ſuch Eyidence will deſtroy the | 
preſumption. that aroſe from his Denial. 

So if the Owner 2 Man to deliver A Be: 
Timber or a Sow of Lead ying 3 in his Land, and 1 
to do it, this is prind ace Evidence of Cann ion; 4 * p. $29, 
though, leſs ſtrong, becaule the Defendant. in this Caſe could | 

deliver it without trouble and charge to himſelf, and t 
might be the reaſon of- his denial, and not becauſe he ha 
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applied it to his own Uſe; and in this Cale, if the 5 1 i f : 5 
ant proves that the Beam qr Sow. is there fill, aſter his De 12 — 
n way N fn * bis e r 
ee eee N 
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Where the Defendant hath a general Praperty, he 7 
pive it in Evidence on the promo, s for the general 
$ putting the Plaintiff to the proo of the F act laid in 
Peclaratfon: oo of which is the Demang, four ed 
property in the Plaintiff,” and that, notwithſtanding,” 
the Defendant gonverted it to his own Uſe : fo that the Plain- 
tiff muſt prove a property in him, and the Defendant 8 
ve a better Title in himſelf to falſify pat Claim ; and this bo : 
is good Evidence on the genera) ſo 72 fox it ' diſproves the Ty 
. FaQt laid in the Declaration; for it proyes that the Plaintiff 
had not the property, and 8 at the Defendant did 
not * tortiouſly” convert it: for no Man can be ſaid to 
convert that ©* from another” which was his own before : 
that or the Defendant to make to himſelf a general pro- 
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N. Abr. 3. "Fs an take my horſe” and ride 
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Licence,” have an AQtion of 7 Lag oh 

| waning "the Re- liveby : for he 1251 Him in 
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. br: 6, $i * wer Goods o à co n Carrier, /to deli "Yo 
„ N71 heb 15 12 Go Holen kom | 055 Arier 
| 4 is is go Cover, in the er to maintain this 

BM rover : for tlie Realing : away the Goods «© from he G18 55 

| carl never bereckoned (b Ivy "manner of ſenſible ſp aking) 

| 4 1 of the Goods to the Carriers Uſe. x 312 

4 P. * But in this Caſe (as it has alredd 7 been at lame ex- 
ve ned an Action may be brought on the Cu} 

| England, 58 Carriers ſhould fafely 2 75 all the Go 

are delivered to them; 5 and the CE © hs will as that 

Aion. | 
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_” * hy Ty Nen was in \ fares 1 SET Fi 
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2 inipairing the Freedom of the Aﬀectation Perhaps th 
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f Uſe, but the Use of the King and therefore ma be ES 
os PATEL: 915 the Deen on an- TTY ©. 

15 of Trover. | _— AN 5 | ö 
7 +, 700 is now | aboliſhed bye Statute. of Fs „ 
5. ce feduein en and,, Ga. „ 
ef * 3 moſt certain and tiberat Tenure. oY 
2 er ie may be fi pioper te noticey that as Teen 15 


& bew inſt a perſon, to recover from him in a 

ec — Capacig what he has taken as public Oer, ſo 

/#hath' been held not miaintainableagainſt the G — _ 

cc vernor of a Province for Money ae upon Gontred; inwhicly . 
ere ſor it is & fable, and bs 
„ not private Drör. we 
The Plaintiff broughthiv Adio —. che Deſendane Macbeath v. 
r 17 1 | 


* Caſt oui. eee e : 
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4 The Gale upon the Jagen Report; —— 17%. 
ce this: 22 1 E. 26 GC. III. 
"wn The Defendant in 1999; being Governor of Dutbee, | 
© appointed Captairi Sinelair to the Command of a Fort 5 
oth the Lake Huron, in tlie Province of Canada: and . 1 
cc recõmmended the Plaintiff to Captain Sela: 2 OR 
* ſuppl "Frog: Indian Corn, and other Articles, at à cer- 


g «© tain Commiſſion; and by another. Letter, In the day 
5 er following, to the Plaintiff, informed him of the Bid 
7 ce Recommendation and Appointment, and that he was ts | 
of * execute orders from Captain Sinclair accordingly... Obs 
0 „be Flaintiff furniſhed Articles 10 a confiderable 2 
* & mount: and im his Bill charged Government'as' Debtor? 5G 
© and when theſe Bills were ſent to Quebec, the Defendart 

: ec objected to ſeveral of the charges as unreaſonable: and * - 
; - biss Secretary by official Letter informed the} Plaintiff 

that his Excellenty. would pay to à certain ſum; ahd far- „ 
nt © ther, as by Merchants mutually” appointed! by himfelf . 
ie er "£7 the holders of 2 Bills mae" ber allowed. 47 
s here were other Statements 2 Exceptions which "Lg 
n * 2 not neceſfur to de here recited:+ | n 
| by was ackn nt the Trial; that al Account 5 
F- 6c wa been ſubmitted by the Defendant to a Board of Of- 
" t ficers to examine and report; and that the ſum by them 
- te adjudged had been paid by the Treaſurer : to recover 
. the overplus of the: Demand this Action was brought. . 
d 


# S Sbe, % Plbugh: e eee e aries | 
thiughti very early with * ths" Romans,, wars l 0 n i | 
ul OO ON 
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BR” eee ot „ able | 8 e ity . — 
BA. o the Credit off Co. pe for Wt 


te Buller Jaftice at the Trial. did, he 88 a 
6e that the Goods in queſtion were ſupplied for the 
e Uſe and on the Credit of Government, and that the 
© Defendant was not perſonally liable: and recommended 
” a Nenſuit ; to which the Counſel for the Plaintiff: refuf- 
ing to conſent, he directed the Jury that in point of 
Law, they muſt find for the Defendant. 
* On the Motion for a new Trial, it was contended that 
te the Defendant had, by his Letters and the other circum- 


4 ſtandes; made bimfelf perſonally liable: that if this were 


“ doubtful, it ought to have been left to the Jury; the 

& import of Letters being open to their Diſcretion, and not 
Uke the technical Conſtruction of Deeds ;:and that there- 
& fore the direction was wrong, and a. new Trial ſhould be 


t granted. It was not diſputed, that generally; and with- 
-.+ 4 gut particular undertaking, expreſs or implied, Aa pub, 


lie Officer is not liable in his perſonal capacity fora 
| 8 Debt incurred on account of Government. | 

Nille Juſtice was of opinion that the Letters, for the 
. reaſon giyen, ought to þave been left to the Fury: but 
< that, en the whole Caſe, the Ver diet pught not > 
y diſturbed. . | 

ff, The other J udges held that the Letters not being 
© nied, their import was a concluſion of Law ap aÞprp a Fae 
« to the Court; and all agreed, that on the co 
zen them, and of the other particulars * of the Tranſaction, 
- nothing appeared to pines jhe Defendant in a ſtate of | 

& *© perſoiig] liability. 

7 There is'2 2 i ere the Contra on ac- 
yi. count of Government was by by Deed And wherea. per- 
& ſon ſhall not even be liable in 22 or Covenani, Kill 
< lefs hall he in Zrover, which charges a 7 4 © "og 
A Man lende his "Horſe for a ſpecial purpoſe, and the 
Defendant miſuſes him: this is no Evidence. to maintain 
Trover: for though the Horſe miſuſed in the Journey, 


tis is nota Converſion os Defendant's Ve; 5 


4 Guje 


4. „% „„ 1 
| Where not Trover Gut Cale. 


But e. ie” mY iis maintain a fpcia Afton os | 
2, though hot Thover, ' 


Bir „ den lend his Horls togo to rt, and be goes 
to Care, this Evidence —— rover? for tlns is 
82 7 „„ 28 65 * 2 #30 , : 8 an 
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an 47 dae Totrary to the expreſs * „ 
quenty nes tortious” Converſion of the OW E. "34 4:58 0 
in the Defendant's Poſſeſſion, to his own U 8 
But if 3 Man hire or borrow an Horſe fo Aa f. E. "= 
77 and ride — with it, IE never to return it, ſo | IF 
* that by circumſtances the purpoſe of ſtealing fu 11 hr 
aretb, the Owner ſhall-not bring Trover for this Wen | 
© for the ' Trover, as before of reſpaſs, mergeth in the 8 e 
cc Felony. hs p wh : 1A 
* If the Nature of the thing be aljered, this i. good \Þ. 526: . 
Evidence of the een; as if Leather be taken and 3 5 Fes 2a 


made into Shoeg: but this is no vidence on the Ri es f 
Writ ol Detiuus: 5 for a reaſon to be afligned in the next 
« Chapter.“ 


Oats were taken from the Owner and carried to the Mil Clayt; hy 
to make it into Meal: and before it was done, the Owner 
comes and prohibits the Miller, who notwithſtanding pro- 
ceeds to grind it: this is a e el in the Miller; for it is 
an Alteration of the p y him in whoſe poſſeſſion it 
is contrary to the Will of of the Owner. 

Where Goods have been flolen, and their identity aſ⸗ Golightly v. 
6c certainable, the Felon is proſecuted to Conviction, ang \Reynolde. 
ec the Owner hath omitted to pray a Writ of Reſtitution, Ia ns 
< he ſhal} recover in Trover againſt the Sheriff, The fame | 

« Rem ly holds if a Note be ftolen, and Goods purchaſ: 

«« ed with it, if. the identity of both can be eſtabliſhed. 

One Do peg. Plate of Morriſon the Defendant, Davis v. Morriy ; 
&« and gave him a ft on a Banker; on this Draft the . G. 11, 279: 
5 Defendant gave a Receipt as for Caſk, Deeds pawned the C. 1. als. 
Plate to the Plaintiff a Pawnbroter, ſhewing him the Re- at £5 
« ceipt as Evidence of bis Property in the Plate, The 
“Draft being on a Banker with whom Deeds had no Caſh, 
©* Deeds was convicted, on the ſuit of Morri/on, for ob- - 6 HE 
cc taining Goods under falſe pretences. Davis, on the 3 
cr Trial, produced “ the Plate as Evidence for the Convic- . P. can: | 

: of Deeds: Morriſon detained it. Davis, for tha SET” 

ecovery of his Goods, brought this Action of Trove. © 
5 The Jury found a ſpecial Verdict, ſtating theſe Facts 
ce forthe Opinion of the Court. 5 
\ ©. The Court was of opinion that neither at common Law, 1 J. 1 . 
te nor by ${atute, was the Plaintiff W of this Ac- 

© tion. - | 

* The Plaintiff brought Trover to recover a Pointer, ng 
* which he proved. to be his property; and: that twelve Buck. 

« Months after h bis lo of it, the Dog was found at the +] 17 G. 11. 

© Houſe of the Defendant, who refuſed. to deliver it up, £f Rep. 1115 

ft unleſs * twenty. as: 6h for ſo mapy Weeks keep. _ :. A. 
1 1 Verdiét 


: 


7 


| ; 4 tes to the Plain * 


* 
21 
« WW 


TIED 


24 Show, 1 
Cro. Car. TE 


COTS o rinnen 
en for the Plaintiff auge to the 


"46 „ opjabok If 3 — 23 on this Queſtion, \ TT 


ce Refuſal amourite@ to a"Converſion,' © 2 


|< The Court wetevf opinion i did, and therefore 
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«But Tiber ar not lie against an Fun ey . 
& Hot e, unleſs the Plaintiff have tendered payment for 
« what che Horſe has eaten: not ſo, where an Horſe is 


ames v. Price. "TY ut out to Paſture for ſo much per "Week; for in this 


- 13 G. wt 
C. — 219. 
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_ © The Plaiotif be? to N 7 e of 12 "Ru 
ee named the Folly, for one belonging to the Defendant, 
& named the Woker. The Plaintiff was to give twenty⸗ 
et five Guineas to boot; and if the Folly was loſt in the 
« Voyage upon which the then was, thirty, And a Gui- 
<< nea was paid by the Plaintiff in name of Barneff. | 
et The Defendant afterwards. wrote to the Plaintiff, ex- 


| F ee cuſing himſelf, for that he had fold the Veſſel. "The 


ee Plaintiff infiſted on the Contract: the Folly was loft in 


e another Voyage. 

2 ee The Plaititif had previouſly. tendered. the twenty-four 

ee Guineas,' which the Deſcendant had refuſed. to accept; 

« whereupon he now brought Treber. | 
© The Jupcxs of the King's Rench' were, of opinion 

ce that the property was co f transferred” to the Plain- 

ce tiff by the Contract with paid: and conſequently 


ee that Trover was fel brought upon the ſubſequent tor- 


* P. 529. 


| in the time of the Tateflate, the 


his poſſeffion, he will maintain his Action. 


uſing ta deliver the Veſſel on No- 


cc tous. Converſion 
ee tice and Fender N the remaining payment.” - 
In Trover by an Adminiſtrator, where the Conver fla was: 
Plaintiff muſt ſhew his Let- 

ters of Adminiſtrations for he muſt in this Caſe prove poſ- 
ſeſſion in the Inteſtate, and that he is his. Repreſentative: 
© but where the Conveiſion i is after the Death of the Inteſtate, 
he needs not * to“ ſhew them: for there he“ has“ only 
to prove poſſeſſion in himſelf (which is a good Proof of a 
Title. prima facie * a inft all perſons' that” cannot ſhew a 
better Right) and they being taken und converted out of 


Trever 
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ce) But "Rr e elbe whit over win H 
te an Executor e in the Life ws the = 
Fe the Gaſe n no t conſidered was ver cileufſed. IL.» 
; Ip Trover againſt an Adminiſtrator c cum 2 ET etal. 
" the Declaration laid the Conlon in es feof the he Poe e NTT 

t the” 'Defendant- ple that the: — — was . Fo 1 
4 guilty.” Verdict for the Plaintiff. Phe Defendant, in _ 16 7 
% Wit of Fudgemeny, inbſied that this Wa N _— 5 a 
„ and died with the perſon. >: eee Palm. 330. 
ee On tlie other hand, it was con | LS: 
< indeed, as the ſubject of a criminal 
60 perſonal remedy founded on the right of property 
whe © wnued, and was purſuable by this AC ee 

c Lord MANSFIELD ſtated the Caſe; the Plea ; andthe 
6e Ground of the Motion: and then . 

- © Phat the Maxim wit waves — forfong 
4 was not generally, much leis univerfally, true: ànd left 
4% therefore the Law undefined as to 2 nd of perſonal 7 
5, Agions which die with the Teftator, OF JOS: aint 1 | 
66 the ERecutor. e hes 

«©: That the Conchalices ddduritde from: the . | 
ce to be relative either to the ſurvival or extinftion of *P. -$30. 
6, Aons on account of de Ae, or you account of the | 


4. Farm. 
. — where: the Cauſe of AQion-is: Monoy: * he'd 

« contract to be performed, or a promiſe” of the Teſtator, 
* expreſs or implied, there the Action iues againſt the 
c Executor: but where it ariſes ex 2 there id des; 
Las on battery, falſe impriſonment, — and in ocher © 

cc fimilar inſtances. 0 

4 That as to the eſſect e Nen e 
„ leaving without ſupport, Adions thus framed: ay el 
ce the Defendant could have waged: his La); and in that 
4 Form no Action lies againft an Executor. To theſe other 
“ Actions have been ſobflituted on the ſame Cauſe, rom 
which che Wager Law is excluded, which do furviee 
& andi lie rey the Executor; but no Aion, where-the 
charge muſt be 9 vi et armis et contra pacem, or where 
„ the\Plea, as in this inſtance muſt be, chat the Tefator 
4 vas ut guilty, can lie againſt the Executor: for d upon 
„ the Face of the Record, the cauſe ariſes ex delicco, and 
all private criminal injuries, as well ae al 3 
« are dead in Law and buried with the Oſſender. 

ce That the AQtion of Frover being in * 


dt du ie, founded on property, for E 
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4 ble 5 Fa en de le of che Plains 
ee fpe alle pre ara uſed and enjoyed by the Defendant, if 

© no other Action could be had againft the Executor, it 

8 en ene eee erer N * "> 
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B e N 2 ag, 3 do lei in mo if n not 
18 all, the Caſes in which 77 rover might have been drought 
3, 44x AR againſt the Teſtator. ' 
Thus an Action on the; Cuftom of the Ream, Wil not 
3 againſt the Executor of à common Cartier'; or it 
98 d e Tart, eons. Not guilty, But Men | 
33 Will lie. 
a Birtles' -/ That there is a "Cale i in Sir Fhomas Att, which 
| bi 1 « ſets this point in a clear light. There the Plaintiff de- 
c clared for a Co delivered to the Defendant's Teſtator, for 
„ „ U of the Plaintiff, and which the ſaid Teſtator ae 
4 kept and converted to his own Uſe, by ſelling it, and ap 
K the Money to himſelf, Upon this Caſe; 
"Re ture of the Action obliged: the Executor to plead nof 
iy Aud after Verdict the Pefendant, in Arreſt of 
2 inſiſted that this being a Toxr As wirh the 
E 2 an . And ttie Court held accordinglj yx. 
e hat this diſtinction is of conſiderable 8 
f<- appears by the Caſe in Saville, to which Sir Thomas Ray- 
© mond refers, and which marks with clearneſs and preci- 
te ſion to what extent the Executor ſhall be chargeable. 
* That was the Caſe of Sir Henry Slerringion, who had 
e cut down Trees on the Queen's Land. Upon an infor- 
| IE pai "a — erer. 9 1 —_ in 
P. 532. every caſe where *: any Price or Value 7s ſet upon the thi 
th a” in which the Offence is committed, if the Detendant' dies 
„% his Executor ſhall be chargeable: but where the Action is 
“ for damages only in fatisfaQtion of the # injury done, there 
cc his Executor ſhall ot be liable. 
That therefore ſo far as the Tort itſelf goes, the Exe- 
cc cutor ſhall not anſwer; for this dies with the perſon: 
*©. but for the profit which has accrued to him without right, 
e the reſponſibility ſuryives, and is'a charge on the Aflets 
. in the hands of the Executor, to be recovered not by an 
£5 Action on the Tort, but "Men founded on the 2 
4 Qua. ms Action for ney had ond e, 
+ Afiio injuribrum moritur cum perſon. | Wo ANTS 
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Plain en . the Tort in the taking and bring . n th 


thflanding. 


ce If the Reader has given his attention: do-the 1 5 
bages, he is thence, if not earlier, apprized that the 
4 may waive the Tort where the original taking 


ce ig unlawful : and if he proves an original tortious tak- 


«© ing which does not amount to a Felony, he proves his 
© whole Caſe: for if an unjuſt taking of my Goods be 
proved, as the taking 4 Hat off my Head, this is a 
good of the Converſion, though there be no proof 
of a Demand and Refuſal : for when 1 the taking 
away of any thing from me without my Leave or Allow- 
ance, the perſon muſt be ſuppoſed to take it to his on 
Uſe ; * for it cannot be ſuppoſed to be taken to yy _ * F. 
which is taken away without my Conſent. 

« To chis Action it is abſolutely required. that. the pros | 

perty remain in the Plaintiff, 


Ys © Therefore where the Plaintiff had given Money and an Pr Well. 
«© Horſe in Exchange for another Horſe warranted ſeund, and rt | 
1 


© which was afterwards diſcovered to be unſound, the 
&© Court agreed that Trover was ill brought, the pro 
6 being transferred by the Exchange. ; 20 


i And_in this Trover has a ene difference from Per Hol 


& Treſpaſs : for” in Trover the Plaintiff muſt have property; 
not nece ail ſo in Treſpaſs: for in Trover you admit the 
Defendant to have Pofſs/ſton, and therefore you muſt prove a 
better Right; but in Treſpaſs, you have the Poſſeſſion (for 


it ſuppoſes a Violatien of the e * * ro : Ks 


wrong Veer this i is . ee 
* 1 7 py x vii. ee Fe 


Where Trojer 75 Treff 7 , and . 7 SR 


If a Man wing Treſpaſs and rerever, be can never wr TI 
ward maintain Trover; but the former Action is a good Plea © 
in Bar to the latter: but if a man bring 7 reſpaſe and 5 
Judgement be given againſt him, he may after maintain 
ver « for if the —_— be tortiaus, he may maintain Treſpaſs | 
as well as Trover : 
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or? where there is a Wrong in the very * P. 884. | 
Taking, this, as will preſently be obſerved,” is, in the 


3 of 8 2 1 with Force and Arms: C. y. n 
| 8 ; 


Mercer. Tr. at tee dach Daſch as theſe 3 nit 
OY either the Taking or the Cofwerſmm and confBqirently; 
5 this Evidence will maintain both: A SNib either Troſpajs: or 
1. 5 Trover : r Right, and de- 
| tains themr:by M ron there he catihab brieg Which 
puniſnes the tortious Talis of an thing; but he ought 
10 ing Treuer where the Gift of the Complaint is for the 
+ Now:where:tw6Aionsare for che /ame Thing, 
Frm? Plea in Bar of andtbhem to ayand Vexation 

a opprethve. Abuſc of legal Proceedings: but u 
the twooAdtiohs Be fon different tungs, ag it is in 7. 
N 2 —— Ä in er of 
| laſts for po on might prove bee 

te of? my Gobi, but not tortiouſſy a and * the Dad! 
| Adware -but-Trover only 3c and becauſe I b 

chat is not proper, it is not thenee to he argued 7 
ibig that Aion which is 0n alt hands allowed:to be pro- 
| per: but if I faib im an Action that ig proper for me, it ig 

ten \confonant' to Juſtice that E ſhould- not bring} ang 
a pon the ſame Grout ; for then, from; the Juice of th. 
former: Determinalion, it is e ieee 
ation. EY 8 5 r 
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e The: Diginction of chis Ofiein 3 chant] 1 
c been noticed already: it is nearly ſuperſededꝭ in point 
«© of modern practice by Toon which: exeluades the 
| c Wager of Law: though: where' the object is 0 recover 
2 Bl. R. 663. the identical pr and not the Value, Detinur is ſtill 


. Gm. Court Rolls of a Manor. ; 

Mic. 13 ze... Where the ores is. altered, Dai, will no more 
Cro, El. $67. lie than Trover. . | / 

REN The Detainer mod Why frifly eee. as laid in the 

* - 793 «f Declaration: and therefore if Detinue be brought for a 

"1 ec Bond in a certain ſum; Evidence of a Bond for a ſum, 

cc more or leſs, will not maintain the Action. 
. * H the Defendant: plead nen detinet, be may ſhew they 
wid a e hie k Gift-of the Plaintiff; but he cannot, on 


e were delivered as a. Fledge, &. 
| „ 6 If a Man detain the Goods of x Fane" weht which 
I. N. P. 56; * came to his Hands beſore Marriage; the Huſband ſolely 
1 Lev: 201.” 46 muſt brings. Define t "> pn hoy hy Wite may 
a Ne en r. 
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«© The Aion of Treſpaſs 8 Gaſaiec an SF Re. Comm, III. 3. 
« medy for perſonal Injuries. commiteed: without force; and p. 124, 3. 
« not falling under other defpnite: remedy: it is peciltarly <0 

applicable where the wrong: conlifteth notinanattdoneg, © 
« but in calpable Omiſſon; or Where the damaged are 
not dined? but.canſequadiah.. TFreſpais ul et armin, om the | 
4 contrary, lies where the AS is originally unlawſul, the 
Damages direct, or the really bebte, lnjury got gs 
6 ble to à ſeparate: Action rtf 1 an” 7 
46 In Treſpaſs for taking edle Ge Ren en dh 1 N. P. 87. 
cc fied taking him as ano Zfray: the be Plaiheig replied, that _ Ja. 147. 
< he labourcdithe aid: Gel ding by riding and drawing! with ele, 501. 
% him, whereby be wag muck damnifed : om Demurrer it | 
« was-argued,-the' firſt; /eizure,! being lauful, Fane 
« ſhould:not have been brought. but am Action forthe ſubs  <. 
<< ſequent Tarti: huttbe:Caurts held; he: was: puniſhable: for 
ec the Abuſe in an Action af Tepee, as: a Treſpaiſer ab 
<<. initio, and that the uſing of the: Eſtray was am A,; 
46 for it is not lawful, —— in Caſe: — for 
ec the Benefit. of the Owner, as to mi llc — Oxley v. Watts. 

. This. Caſe ene inen eee ie. 8. G. 11. 
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ee . 0 2's 

© ht" 3 * : | 
60 On e ind of ell Damages: 3 F.. 

«© Caſe too curious to be eee as it ſhews ho e 

„ nice and difficult of diſcernment! tho diſtinctiom may 1 | 

& ſometimes be between Damages which: ſhall: be {id to 5 

e be direct, and ſuch as ſhall» be acrounted conſequenrial. e 
„The Ce was this: eee, 
© The Plaintiff declared: ĩn Tyeſpaſs vi et ur mis, for that Seott;an is 

ce the Defendant, on the 28th Day of October, 17910, with by his next 

force and arms, at Taunionz in the County of :Sdmer/et, Friends v. 2 

made an aſſault upon the Plaintiff, and greatly bruiſed, by . Sat- an infant, 

« wounded; and ill-treated him: and then and there dian. 


< the face there with, and ſo g burnt one of the eyes 
of the ſaid Plaintiff, — the: Plaintiff underwent and 


* ſuffered great. and excruciating pain for a 
ce wit, for the ſpace of i months then 2 


and afterwards: wholly: loſt his ſaid eye: and the Plain- 
= wh "42 2 OR 


1 


ee ſaid hurt, hindrance.in buſineſs, and loſs of the benefi 


“ from off the ſaid ſtanding, and then threw it to another 


* P. 339. 


e the Defendant threw a large lighted ſuib from the ſtreet 


be ported by arches, incloſed at one end, but open at the 
c other, and on both the fides) when a large concourſe of 


(c therewith, and the ſaid fquib ſo. ſtriking againſt the 


* Plaintiff, ſubject to the Opinion of the Court of Com 
- © Pleas, whether upon the facts above ſtated the Action is 


'& Nares, and Gould, were of opinion the Action was well 
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* of the fight of his ſaid eye. | 8 | 
„„ There was a ſecond Count, omitting the charge of aſ- 
fault: and as to the throwing of the ſquib and its effects, 
<< it charged as the foregoing: gg 2 
c The third Count was limited tö the Charge of Aſſault. 
The Defendant pleaded Not guilty: and the Cauſe 
© came to be tried at the Summer Afﬀizes of : 1172 for the 
c County of Somerſet, before Mr. Juſtice Nares, when it 
ce appeared by the Evidence of the Plaintiff, that on the 
cc day charged, at Milbourn: Port, in the faid County, in 
cc the Evening, it being the day on which the fair was held; 


&* into the market-houſe (which is a covered building, ſup- 


tc people was there aſſembled: that the ſaid /quib, ſo 
< thrown by the Defendant; fell upon the ſtanding there of 
* one William Yates; who was then expoſing to ſale gin- 
* gerbread and other paſtry wares upon his faid ſtanding : 
< that one James Willis, inſtantly, and to prevent injury to 
© himſelf and to the ſaid Wares of the ſaid William Yates, 
ce took the ſaid lighted ſquib from off the faid ſtanding, 
ce and then threw it acroſs the market-houſe, when it fell 
ce upon another ſtanding tert of one James Ryall; on which 
cc he was alſo expoſing the ſame ſort of wares to ſale: and 
te that the ſaid Ryall, inftantly; and to ſave hiniſelf and bis 
5 faid Goods from being injured, took up the ſaid ſquib 


tc part of the market-houſe, and, in ſo throwing it, ftruck 
cc the Plaintiff then in the ſaid market-houſe, in the face 


« Plaintiff's face, and the combuſtible matter therein burſt- 

© ing, put out one of Plaintiff's eyes. 
# Opinions of Fudges of C. P. pro. | 

« On this Evidence the Jury found a Verdict for: the 


© maintainable. 


<< Three of the Judges; the Chief Fuſlice Dx Gar, 


ee brought; Blackſlone on the contrary: The reaſons in 
tc ſupport of the Action, which weighed with the Court, 
t appear, from their opinions delivered ſeriatim, to have 
* been chiefly theſe? FO OE he IR 


That 


OE) ' 7 - 
— 4 - : l — 


THE LAW OP zvibzxex. 


« That where a Man doth an unlawful Act, he i\renders 
« himſelf liable cr1minally, and much more for civil da+ 
« mages, to the extent of the conſequences, which follow in 
«© connection with ſuch AR. 1 RY 3 

«© That here was an Ad done unlawful and dangerous, 
ce from the time, place, and other circumſtances; which 
% Act originated with the Defendant, and terminated by 
te the exploſion to the Injury of the Plaintiff :- ſo that the 
ce whole muſt be regarded as one. continged force producing = 
« the miſchief which it was originally of a nature to occaſie / 
* on. That the intermediate pexſens, acting in ſelf de- 
« fence in repelling the danger from themſclves, the Plaine 
« tiff could have no remedy. againſt them, and was there= 
ce fore intitled and neceſſitated to refer the forcible Inj 
te to its proper Cauſe, the roving of the lighted /quib by 
te the Defendant, by the burſting ot which he was deprive 
* ed of his fight. 5 * P. 340. 

LENS my | 540. 
| Diſſentiente Brac Es TONI. 54 


* The diſſentient Judge thought that, agreeably to the 
ce "LT the Caſe reported by Lord Raymend, an 
ce Action on the Caſe only would lie; and nat an Action of 
te Treſpaſs vi et armis : for that by the Act of the Defen- 
te dant no direct Injury was done to the Plaintiff, and on- 
e Iy in conſequence of tha: Act prejudice had been ſuſtained, 
through the diſtin Act of others, not by the inſtigati 
dc or with the concurrence of the Deſendant © 
% That the Act of the Defendant was complete, and 
te terminated by the fall of the ſquib on the ſpot to which 
© he threw it; that the throwing of it from place to place 
tc afterwards was a new independent Act, which could not 
« fall within the Limits by which this particular ſpecies of 
ce Action is legally circumſcribed. . . 
« For a Menace an Action of Zreſpaſt vi et armis will un. A. 
te Ye : for it is an inehoate Act of Violen e. Reg. 164. 
cc From an Attention to the Honour, and a refined ſen- 27 wo _ 
«© timent as it ſeems of the Delicacy of the Sex, this ) © V. 24. 


* Form of Action 1s applied in circumftances which other- N 125 


— 4 


« wiſe appear hardly compatible with it. bi os. 
«© An Kation . Tel au ef armis was brought againſt Motte: L 
© the Defendant for an Aſſault and falſe Impriſonment of ow. 8 
* 2 native Minorquin. 2 11 8 V. aA Bl R, 
2 5 1 929. Ye” 
FABRIGAS and MoSTYN. * P. $41- 


Of Furiſdiftion beyond Sea againſl a Governor for Eg 
© The Plaintiff declared on an Aſſault at Minorca, in 
* London, in the Pariſh of St. Mary le bow, in the Ward 

VoL. IL F f ; of 


» ch” 


* 
_—_ 


- 
N # 
* 4 


* P. 542. 


2 Ly 


4 ee. The Detendant T. 1 HE, 
4 Secondly, a ſpecial Fuſti cation ; ui he was Gov 


es and endeavouring to raiſe a Mutiny : erb agg the 
c Defendant, as Governor, ſeized, detained him for fix 


E the Plaintiff by the Defendant came before the Jury: and 
* for the Defendant Evidence was given that the Plaintiff 


_ "Spaniſh Eaws, and occaſionally reſort to thoſe of England : 


5 ao the locality of the Treſpaſs. - 
e Court, ſaid, 


native Minarguin was wiſely abandoned in the latter part 


5 — « That in the Defendant's ] Jansen I is. nothing 


p ah 


TY Thy LAW OF —— 


[ 


c of Chind, an Impriſonment for ten N and; 'exile 
«into Carthagena, in the Dominions of in argues 2 


3 * 7 


| EY. s LA \ 


e Firſt, the general Iſſue. 


. of Minorca; and that the laintiff was guilty of a Riot, 


days, and baniſhed him to Carthagena ; with a Srotefiation } 
| 4. excepting to the locality of the Tre;paſs as alleged. 
ec On the Evidence the Aſſault, Detention, And Exile of 


066 You a Naive of Minorca. 
© That the Minorquins in general are ene by the 


te that the Plaintiff reſided in the Arraval of St. Philip's, 

dee where on the Trial the power of the Gouprner was repre· 
ce ſented to be abſolute. 

e The Jury Seung. ME: the Tai Lich ae Fin 

4 #4 il 1 


5 


5 ih 7 £3 Zin of Krün d. We 60. 


"& A Bill 4 Exceptions was tendevede.. and Cate K 
1 GOLD, Juſlice, before whom the cauſe N 
trie 3 
; .* On the Bill of Exceptions it was ieee 
mn ARicn could not be maintained in this Country _ 5 
% Impriſonment of a native Minorguin in rea by. the 
1 TG of the Ifland. __ it 
+ «+ 2. That if in general i it could; min upon the Evidence, 
in this particular Caſe, it could not be ſupported again 
85 A Governor o acting in the Arraval of St. Philip. | 
e Not much ftreſs was laid on the manner of charging 


% Lord MANSFIELD, in delivering the Opinion of th 
«© That the . Cod. on the Plaintif's being a 


«© of the Argument: for that it was impoſſible to con- 
+ * tend he was therefore leſs intitled to apply to the King's 
ce Courts for Juſtice than if born vithin the found of Bow 


46 by Which it is made : apparent that he acted in a2 
9 85 n this N Se: mw an 5 11 


bs „ 145 W's 
1 $26 


" a * * «+4 


i bi 


{ 1 
£3 


10 ception;"and"at-other times u 
(© proceeding is in m, and the 


7 or eribrnen 2 


we Filip or Auer 1 thereſore of a ſuppoſed p 
& Juriſdiction i in that diſtrict is out of the Caſe. 


* That it remained, whether as GOVERNOR the Defend. . g 


< ant was exempt from this Aclion. And here too if ſuch 
10 exemption exiff, it muſt be pleaded : and If any- thing 


ce it is a Plea in Bar of the Juriſdiction: he has admitted the 
„ Juriſdiction by the Pleadings, upon which this Bill of 
45 Exceptions comes to be argued: but not to reſt che an- 


"06:1 „Wer on this only; ſo far from its being true, that ſup» 


poſing an Action to lie in the Courts for an Injury com- 


6? WP ns, by one private individual againſt another in Minor- 


ce ca, it would not, however, lie againft the Governor, the : 


. more juft and correct ſtatement would have been, that if 5 


© an Action in ſuch circumſtances would lie againſt no 


te other perſon, yet LADA wy e N it 
_ would. NT 


* "MY ; * 


daf of boiliais i in the che., 2 : 2 5 85 = 


ce PV ma Na to the Jus ien, ok mult Rate He Ha | 
* more proper and ſufficient ariſciction: for if there be no 


* other, that alone will give the King's Courts a Juriſdic- 
© tion. Now in this Caſe, if the King's Courts could not 
ee hold plea, no other Court can. The Defendant i is as a 


VHlicereyt and LOCALLY, during” tas Government, no Age 


<« tion, civil or criminal, will lie againſt him. : 

This too ariſing on the. conflrudtion of e -antatiof 
6 his Authority under the King's Letters Patent, cannot be 
© tried in Minorca; for no'Queſtion rer the Seignory 


e can be tried within the Seignory itſelf. to lay 3 


in an Engli/h Court of Juſtice ſuch a b . Propo- 
© ſition as that a Governor, acting by virtue of Letters 


e Patent under * the Great Seal is accountable only to GOD. 


and his own Conſcience, that he is abſolutely deſpotie, 


© and can ſpoil, plunder, and affect his Majeſty's ſubjeQs, | 


ce both in their Liberty and Property, with i impunity, is a 


* doQrine that cannot be maintained. 


© That if the conduct of the Corina, had been fairl y 


<. Ju/lifiable,” according to the local Conſtitution of that 


bs. Land, he might have proved his Juſtification, and 
the F 2018, inclu uding the Laws and Uſages of that! 


*in Evidence under the general Iſſue: but hat no ſuch f 
Juſtification was offered at the Trial. {} | 


<© Then as to the /ocality : this is ſometimes a ; formal ex- 


of the Ju 
. © eannot be had-if brought in — place, there 
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t laid in the wrong County, for then the Sheriff canvgtde- 


ce liver poſſeſſion; or where in its Nature the Charge is 

„ & focal; but the exceptian is only formal when in a tren- 
7 ce fitory Action the Plaintiff, as he may, lays his Venus any 

«« "where in England; and becauſe the real place is material 

cc to the Cauſe, introduces it in his Declaration with the 

t formal videlicet in the Concluſion, Where the place is 

_ <6 altogether immaterial, the Plaintiff contents himſelf with 


<c leaving it entirely out of his Declaration, gives ground 


<e for Trial by charging the Cauſe of Action as ariſing in 


4 an Fugl/ſh County, and proves it whereloever in fact it 
ME Load» > nn e 
* P. 545+ #Fiflitious Venue.—The Action maintainable, and rightly 


* brought. 
t Now if the Plaintiff merely charges in London what the 


© Nature of his Caſe cothpells him to refer to the E2ft In- 


ce ies or elſewhere, this will incur a Variance between the 
©. Declaration and the Proof in ſupport of it, and there- 
| 4 fore he ſhall firſt allege the place, and then aſſign it a fie 
ET ce titious locality, for the purpoſe of Trial: and the Defen- 
ZR c gant ſhall never be permitted to prove that the place 
& thus ſet forth is impoſſible or repugnant ; ſince the Plain; 
<4 tiff merely declares on the Truth and Neceſſity of his 
Et Caſe; alleging the real ſituation, for that the ſubjeR of 
c his Complaint requires it, and annexing the nominal, 
* which is merely in effe&t to ſay that he prays the Cauſe 
«© may be tried in London: as here, part of the Injury be- 
© ing the baniſhment from Mznerca to Carilagena, it be- 
ic came neceſſary to ſtate on the Declaration the place from 
ic whence as well as that to which he was baniſhed. 
„ Tux CovkT was unanimous that the Action well 

« hy, and was righely brought. | 


*CHAPTER IV. 
Of TRES PASS on THE Cavs. 


. Action of Treſpaſs on the Caſe is a Remedy 
ee where I cannot charge an Act in itſelf criminal, or di- 


* Pa $464 


' fn Trover en not guilty pleaded, it appeared in Evidnes that 


the Defendant was Tenant by the Curteſy of Lands in Ireland, and 

nad cut down and fold the Trees from off the Eſtate, and that the 

Rewerfion belonged to the Plaintiff: and {pon 4 Caſe mage it aus 

- reſolved, that in local Actions, as Treſpaſs quare Clauſum fregit, 

the Plaintiff cannot prove a Jreſpaſs but where he lays it, nor lay 

H. MSS 111, i in any other place but where it is: but it is otherunſe in Action 

B.R.7 A. tranſitory as Trover: ergo, in this Caſe he may lay the Converſion 
l. 331 (385) here, and prov: it to be in Ireland. | | 


Siy 


te directly 


* 


de and by Which a aher ſupply of water is conveyed fo 1 


FETT 


ec yarrant this Action for diſtur 


t fa br ene 


« reAly prejudicial e me: but an Omen by Which ! 
ce falfes, pry prejudice in . of an ad done by « 

te the party againſt whom the Action is brought: thus for © = 
te diverting a WV atercourſe ſituate in the Defendant's Et. be 


4 


e the Land ofthe Plaintiff, Treſpaſs of Clauſum fregit, and 
* Treſpaſs vi et armit, are each plainly inapplicable ; but 

ee this Action of Treſpaſs on the Caſe is proper for the re- 
te dxeſs of ſuch conſequential damage. © 
“ Injuries to a perſon's health, by ſelling bad food, by comm, nm". 

er carrying on a noiſome tradg near him, by unſkilful con- 122. 

ce duct as a phyſician or apdthecary, by negligently of ig- — 2 4 Al. 
«© norantly conducting his ſuit at law, are Hable to this Ac. ws 
ce tion, which is equivalent tq the Aci in factum compte 

te of the Roman Law, 3% T Hoe 


Preſcription without ſhewing Graund of Publ Title not g © g | | 


— 


n * 
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« Casx was brought for diſturbing the Plaintiff in his 


* Pew, The Declaration ſtated a Right to the Pew, with- 5.3 


+4 
- 


te out laying it to be appurtenant to a Aber in the Pariſh. Mie. 5 
1 


c At the Trial of the Cauſe, the Plaintiff did not ſet 3 ol 
& any Claim from the Biſhop, or ſhew anenjayment'* in a Þ, 647. „ 
* reſpect of an houſe: but offered Evidencs of Poſſeſaan 
5e for above ſixty years: and would have derived Title xr 
te from one Chapple, to whom the Miniſter and Church: 
1 wardens, in the year 1718, gave in writing their con- 


O'S 


— 


te ſent to build the Pew. 1 5 VVV 
«© The Judge directed a Nenſuit : and on Motion for 

te ſetting it ade, BY Gs „ Rt: be 
« After hearing the Arguments on this Caſe, the Court 

te was ynanimouſly of opinion, that the Nonſuit was | 

ce right, and that the bare 2 5 was not ſufficient to | 5 

ance; but if the Plaintiff | 
© had claimed it as appertaining io an houſe, ſuch Evidencs 
«© would have been ſufficient, | a 1 


Otterwiſe, where cained as appurienant to a Meſſuge within 
1 | SON the ariſhy 3 + 


On Ca3x, tried at the Summer Aſſizes at Exeter, the 8 
Declaration ſtated that the Plaintiff was poſſeſſed of an Brooks et Urn. 
** ancient Meſſuage in the Pariſh of Biddeford; and that T. R. 431, % 
* he had, as appurtenant to that Meſſuage, the uſe and oc- Mc 
** cupation of a certain Pew in the Church in Biddeford ; 


and that the Wife of the Nefendant fat in the Pew, and 
* pieyented him fn enjoying it. oo : 
Dh 93 The 


5 enn kA o avwrren- 


% F * 


. be Defendant pleagied the general. 7 „ 
In Evidence it appeared, that about forty years 1 
ee the Action, the Church was pulled down: and that 
| 4. When it was rebuilt, the Rector and Church-wardens 
. . put the n under whom the Plaintiff. *claimed, in 
. po fleffion'of the Pzw, which they had enjoyed uninter- 
e ruptedly till about two years prior to the Adtions.” | 
„ That about thi — 5 rs . {ar the time of the 
*. Trial) che Pe Pur a Lock bo | Door, and I mat- | 
Wy 55 .F Fred the- Pew, -- | 
IR". "The Judge told. <6 Jury; 5 ke fo long a \ poſſi 
n on as thirty-fix ' years, they might TR me a legal Title 
cc in the Plaintiff, 55 
A new Trial Was moved on me Ground: that bete 
e was no Evidence to be left” to the Jury. That the Plain- 
et ifs own Witneſſes had proved the Pew was waere. 
hat the diſtance of- forty years; and that they had. 1 
a Gift ſince the rebuilding of the Church.” Thi 
„ was coritended; | ENTRE: 4 Evidence of a Title 0 
60 F crip tion . 5 
ord MansriiD: aid; Abe; Queſtion! is; wheihe 
. ge was any Evidence to be left to tlie Jur.. 
The Plaintiff's Title to the Pew is, as it has t! 
. 'motially belonged to the houſe. The Defendant ſet up 
« a joint Title. | 'T he Plainti#; in ſupport of his Claim, 
6:2 proved he was put in polleſſion by the Rector and Church- 
_ «wardens about thirty-ſix years ago The Queſtion, is, 
F wwhetherthis Act of the Rector was to give polleſſion un- 
% der an old immemorial Right, or in conſequence of a 
Gift. There are ſtrong rea ſons to induce us to ſuppoſe it 
EY, . Fre of not 4 Gift. They e gen 40 a Gift- by that 
et hich * other people me TORE made 
P. 449 60 without a — 4 PE 6 N ü 
The "Winxford Family 0 1 kn the Dekane 
claimed) have acgulesded lor thirty-ſix years: which 
&« js almoſt double the time required by the e of 
d Limitations as a Bar in certain Cafes. e 
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| ee, —Declaration. 
| „ The Plaintiff ſued in Ke Extheg ver MN 7 76 fi the 
8 „Jebo- } , on 
| Butte 3 5 TY « Caſe and reciting the War Bebe Great Klees and 
493. 1 France, and the United Frovinices, and the command of 


X Buy the OE over a Squadron of Ships of War, and that 


/ 4 


| fy: * 


a 


„1 


* 


2 r 


jects, and to de prive him of bis rank and ſtation of Cap- 


45 upon Captains and Commanders of Ships of War guilty 
1 I 


bod y and mind, and to great charges, and to impoveriſh_ — * 
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& the Plaintiff was Captain. of ihe Lit, one of the eg 
« ſhips; proceeded to tate the Action in Port Fraps Bay;” Ps 

ic on the 16th of April, 178 , between the French»Squadrons” . 

c commanded by Monſieur Suff ein, and the ſaid , Brats/h 

& Squadron, commanded by the Defendant e and that in Ee 

« ſaid Action the I/ was greatly damaged: and that aſter N 4 
ec the engagement the French-Squadron /ailed\away,.and the B 
&© commanders of the ſaid Britiſu Squadron were, thęereup- „ 


© on ordered by the Deſendaut to ſlip their Cables and put 5 ; 

& to ſea after the ſaid French Squadron: and the Deieny BE 

cc dant, as commander in chief, by ſignal * cauſed theSqua-* P. gw 1 
ce dxon to form in line of Battle, and bare down with the — "oY 


& faid Squadron about ſunſet, in order ta engage the ne- | 
© my: but no farther engagement took place. . i 
c And. that although the Plaintiff, during the whole : 
* of the ſaid Engagement and Purſuit, and bearing down . 
< on the French Squadron, and during the whole of. the 

& ſaid 16th of April had behaved and conducted himſelf as | 1 
te a gallant, good, loyal, obedient, /, and-faithful, Captaur | A 
& and Commander of the ſaid Ship of War called the: H, IT 


e and did his duty as ſuch to the beſt of his power, kill, 


* and ability, and the ſtate and condition of the ſaid ſhip,” 


and. ws neyer guilty: of delaying and. diſcouraging the 


te public ſervice on the 36th of April, ox at any other time,” 
« nor of wilfully or willingly. diſobeying the orders or ſig- 
nals of the ſaid Defendant; nor of wilfally and Ampro-* 
6 perly falling aſtern, and not keeping up in the line of 
© battle, according to the ſignal then abroad, after the J 


4 had Joined the Squadron, and cleared the wreck of the 


Enemy, or of any other. neglect, diſobedience, miſcon- 


ec duct, or miſbehaviour as Captain of the Vis; the Defen- „ 
* dant, well KONIG 00 premiſes, but maliciouſiy, injuris 

E ouſly, and wrangtully contriving and-. intending to hurt 

e the ſaid Plaintiff in his good name, character, and repu- 

76 tation, as à Captain and Commander of a ſhip of War 

jn his Majeſty's Service, and to cauſe him to be ſuſpect- : 
ed of cowardice, treachery, diſloyalty,. diſobedience 'of. - _ © 

* orders, neglect, . and miſeondudt, and to bring him into .— 
great diſgrace *and contempt with all his Majeſty's ſub- * p. $51 


* tain. of the Ii, and of the advantages and emoluments' 
© thereto belonging, and to ſubjeQ him to the pains and 
& penalties by the Laws and Statutes of the Realm inflitet 


* 
. 2 "© 5 
; 4 | þ- 
ef 
* 


Cowardice, Diſobedience, and other the crimes 
** aforeſaid, and to put him to great labour and trouble of 


* 


and 
. * 


' 
i] 
; 
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er Jiciathliy, and without any reaſonable or probable Cauſe charg- 
c ad and accuſed the faid Pl with having, on the faid 


kent LAW. OF EVIDENCE: - 


1 A ae him bs the Defodant being inch Commander 
« as aſoreſaid, "afterwards to wit, on the 22d of April, 


<< 1581, aforeſaid, at Port Praya Bay, otherwiſe Port Freya 


6 Road, to wit, at Landon aforeſaid, in the Pariſh of St. 


©& Mary le bow, in the Ward of Cheap, FALSELY and ma- 


s x6th_ of April, 1781, committed the crimes and of- 


ec fences of diſobedience of his (the Defendant's) verbal or- 


& ders and public /ignals, in not cutiing his (the Plaintiffs) 
« Cables, and putting to ſea after the Enemy; and for fal- 
« lng anſtern after he (the Plaintiff) had joined the Squa- 
cc dron, and not keeping in the Line of Battle, after he had 
c cleared the Wreck of the foretop-maft, when he (the De- 
ec fendant) made the ſignal for the Line of Battle a-breaft, 
cc and bore down on the Enemy at ſun-fet, 

„The Declaration (after ſtating the conſequences im- 
& puted to this ſuppoſed diſobedience and negleA) pro- 
t S eds to charge that the Defendant falſely, malicioufly, 
& #® &c, and withqut any reaſonable or probable cauſe, put 
ce the Plaintiff under arr, in order to his trial by a Court- 


cc martial; and alſo wrongfully and maliciouſly, under colour 
e and pretence of the ſaid ſuppoſed crimes, fufpended him 


4 from his office, poſt, and rank as Captain and Comman- 


cc“ der of the 1/5, until a Court- martial ſhould be held: 


“ and maliciouſiy, and without any probable cauſe, ſent the 


c Plaintiff ta the Faſt Tndies,: and thence to Great Britain, 
& in order to be tried by a Court-martial for the ſaid ſup- 


5 poſed offences : and maliciou/ly, and without any reafon- 


I F. 553. 


c ahle or probable cauſe, kept him in impriſoument and ſuſ- 


5 penſion from the faid 22d of April, 1781, to the 1 ith 
6c of Decembar, 1783. | Z 5 * 
e The Declaration next charges the Trial before the 


6 Court-mariial the 1ſt of. December, 1783, as upon a falſe 


© and malicious Charge, and the Acquittal by the ſaid 
e Court in Terms the moſt full and particular, concluding, 
ce that kebe honourably acquitted of the whole of the Charge. 
6 And it terminates in ſtating loſſes by the ademption of 
ec his ſhare, as Captain, in prises and captures taken by 
ce the Lis during his ſuſpgn/ron, expences in defending the 
* Charge, and general damages to his name, character, 
“ and reputation. . ee 
6 The ſecond Count was the ſame as the firſt, omittin 
6“ to charge the allegation of conſequences of the ſuppo od 
& diſobedience of orders. | S 


„ * Fhe third Count, after ben mat- | 
5 ter, declares.on the charge, arreſt, W and 


* 


| proceeds, 


— 


2 
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es proceeds, that ahough it was the duty © the ſaid Deen. 
« ant, 4 Commander in chief, to have A . cauſea fo | 
ce have been holden, a CouRT-MARTIAL, for the faid fap- 
cc poſed negie& and miſeonduct, wuty AND $0 SooNas 
cc he reaſonably and conveniently could, after the ſaid tvs 4 | 
ec arreſt, and ſuſpenſion ; and although he might reaſonably 

c and conveniently have holden a Court-martial, for the 
ce purpoſes aforeſaid, during the ſtay of the Squadron at 
ce Port Prava Bay, as well as often after the departure of 
ee the ſame, there being, during all ſuch time, a compe- 
te tent number of Officers, of and in the ſaid Squadron, 
„ to compoſe ſuch Court-martial, and although he was 
et frequently req ueſted by the Plaintiff to hold the fame ac- 
e cordingly; he, well knowing the premiſes,” wilfully, 
«© wrongfully, and contrary to his duly as Commander in chief, 
% omitted, neglected, and refuſed to hold 3 Court- martial 
ec until the jfirf# of December, 1783. It then ſtates ſub- 


4 ſtantially as in the firſt Count. 


There was a fourth Count, not materially different 
«< foutthe led, is £724 e 
% The Defendant pleaded the general Iſſue. je hh P'S 
The Cauſe was twice tried before the Chief Barog at 
6 Guild-hall. ' = a N * 1 . ; 3 


| Two ſpecial Vordifts for the Plaintiff. = 


«© The fink gau Jury gave Seel damages; the bed, 


* Arguments in ami of Julke. 5p. 59 


© The Court was moved in Arreſt of Fudgement, on ob- 
* jections taken to the fr/? and third Counts. | 
The firſt objection was to the Charge of a malicious 
* Arreſt, Suſpenſion, and bringing to Trial by a Court- 
* martial: and to this it was objeQed, that no Action lies 
« for a ſubordinate againſt his 5 Officer for an Act 
* done in the Courſe of Diſcipline, and under powers in- 
& cident to his lituation; e 
The ſecond objection was, that, ſuppoſing an Action 
* could be brought by a party ſituated as the Plaintiff, - 
* againſt one in the public ſtation of the Defendant. for an 
* AQ done under powers reſulting from ſuch ſtation, that 
*© in the particular Caſe the Ground of Action failed: for 
© that upon the face of the Record, and on the Plaintiff's 
* own ſhewing there was probable Cauſe. ba 
© There was another objection, that the Damages, as to 
9 part, were not properly aſſigned; for that in la ing the 
+ ' 5 a * 0 


ſpecial 
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N 
3 
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c. ſpecial damage by-Loſs of Prises, there is no Averment 
« of Title to prize money; that it does not follow, from 
« the fact tated, that the prize money was loſt : and that 


& in point of Law, it was not loft. . |. 


On the third Count, for delaying the Trial by Court. 


2 * 


. 
7% * * 


„e time is limited by the law for the holding of a Court 


e martial. 


de With r to the Aſſignment of the ſpecial Damages; 
te the Lord Chief Baron Ex RE, in delivering the opinion 
ce of the Court, obſerved, that they were clearly of opinion 
'«< this objection muſt be over- ruled. That the damage 
& was well affigned by ſtating the loſs happened by reaſon 
ec of the wrong complained of; that the reſt is matter of 
ce Evidence; and after Verdict, if any thing can be lug. 


e geſted to have proved the loſs to have been ſo occaſioned, 


ce it muſt be preſumed. That in point of Lau, a fuſpend- 
4 of Capain does not appear to be in ſuch ſenſe a Captain 
& actually on board, as to be within the proclamation' fox 


e diſtributing the prizes. 


ce“ As to the want of probable Can that the Seu 


cc tial had indeed ſaid, in a part of their ſentence, that the 


« party charged before them, Captain Sur rox, was Juſ- 
«« zifiable in not immediately cutting or ſlipping the Cable 
tc of the Lis after his getting on board; and hence it had 
cc been inferred, that it had appeared to the Court-martial, 


cc and is accordingly” ſtated by the Plaintiff on the Record, 
be that he had diſobeyed orders, and was driven to juſtify . 
© 5 bimſelf by circumſtances : and if fo, there was ' proba- 

e ble Cauſe. for putting him on his Trial, though the cir- 
+ cumſtances, when proved, ſhould be found to be a Juſti- 


3 „ 
.. 6 That it is true the Court - martial is not neceſſarily to be 


6, preſumed to have uſed the Word in the technical Accep- 
cc. tation of another Forum; but that, on * comparing this 
e with other parts of the Sentence, where they acquit him 


« generally, it does appear as if they intended to mark 
5. ſome ſpecial difference, and to imply that he did diſo- 
ce bey, but was under circumſtances juſtified in the diſobe · 
e dience. 2 | e 


e And then the Queſtion ariſes, if this-be admitted the 


ff true meaning, whether the fact of diſobedience, thus 
< eftabliſhed, Will not he a probable Cauſe for bringing him 
4 jg a Cour-marial, 2 2 

; | Fo +4 2 ö 5 | by 5 5 J That 
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THE LAW_OF_ EVEDENCE, 


< and condition of the ſhip; and all the circumftances, 


« which, in the opinion of the Court- martial, amounted 


« to'a Juſtification, that he was not bound to foreſee, they 
cc ought neceſſarily to have this effect: but that the proper 
ce and fatisfaftory Anſwer in this Caſe is; that the Court- 
ce martial had acquitted him generally of the firſt charge, 


„ pronouncing that he did not delay the ſervice: that it is 


ce impoſſible, therefore, to find in the Sentence probable. 
cc Cauſe for this part of the Charge. And if the Defendant 
ce have brought the Plaintiff to Trial on one Charge, for 


cc which there was no probable Cauſe, and on another, for 


ce which there was, the Declaration is ee de 5 as to the 
ce former, but good as to the latter. And after Verdict, the 
Jury muft be taken to have given damages for that part 
cc only which was actiona ble. 
„ That as to tlie delay of holding a Court- martial, the 
cc limitation of time, beyond which it ſhall not be“ held, is « 
«© by no means à legal licence to poſtpone holding one to 
ce the utmoſt limit of that time: but that it muſt be held 
« within a reaſonable time, otherwiſe. ſuſpenſion and arreſt 
« being incident to the power of holding ſuch a Court, it 
c would imply an Authority to impriſon for three years 


« prior to the judicial inveſtigation of a ſuppoſed crime, 5 


c and this could not be endured. _ RES f 
But the great ſtreſs of Argument turned upon the Queſ- 
cc tion already ſtated, whether an Action for a malicious 
C proſecution (and of courſe for the other Wrongs charged 
c jn the conduct of it, or as conſequences) will lie for 


* a ſubordinate Officer againſt the Commander of a Squa- 55 


66 dron? b 1 | & 4 
6 Upon this the whole Caſe neceſſarily turned: and it is 
cc from its Nicety and Importance only, that here the laſt 


place is given to it: in order to clear the Queſtion of the 


«« particular points, and preſent this full and detached from 
ce Objects of ſmaller Conſideration, in the Concluſion of 
« the Caſe. - © net iy at rs os a ns <7 
The Lord Chief Baron introduced his ſentiments, and 
© the Reſolution of the Court on this capital Queſtion, by 

« remarking that the negative on the competency of ſuc! 

«© Action had been deduced from a ſuppoſed Analogy be- 
<* tween the Caſe of a Commander and that of "Judges, 

„ Furors, and the Attorney general, when proceeding upon 
“information ex officio: there being no adjudged Caſe, or 
* any Authority in the Law, that can be brought to bear on 


* es 
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a 


dee That it might be perhaps a ſufficient Anſwer, even tal · f 
te ing tlie Defendant, in this Caſe, to have known the ſtate 
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„on cn of Fabrigas end Moftyn, and other Coſer adduced as 
a 8 That the Caſe of Fabrigas and Moſtyn required much 6 | 
« diſſinction and refinement to avoid its application in . 
= „% Vw A on ord anti 
=—_ „ Nor leſs ſtrong was the inference to the preſent from 
= wares 4 Rae. «© another Caſe füll earer in point of time: which was an cc 
Sittings at Weſt- Action brought by a Captain in the African Corps again « 
minſter aiter ée the Defendant, as Lieutenant-governor of Senegambia, E: 
1 1 x. *© for impriſoning him for nine months at Gambia, in 
end ce Africa; in which Lord Mamfieli left it to the Jury on 
| cc the motives of the Defendant's Conduct from the facts in 
1 5 C Hvidence, and compared the protection allowed to mili- 
47 e . tary Officers to that extended to inferior civil Magiſtrates, 15 
3h cc who ſhall not ſuffer for miſapprehenſion gr miſtake, but ah 
5 for deliberate Acts of arbitrary Abuſe in the exerciſe af cc 
the Authority intruſted tothem. That theſe are Caſes in ce 
6 which one ſpecies of Action is ſupported againſt military 9 
sc men in command, for acts done by colour of their Au- 
&-thority, or, in the language of one of the Propoſitiong, 
& under powers incident to their ſituation: and it does not 
& readily occur why another ſpecies of Action, differing in 
BÞ e form rather than in ſubſtance, ſhould not alſo be ſuſtain- 
; N * ed, That public Policy and Convenience, ſo far as the 
6 * Argument from theſe is admiſſible, apply with the ſame 
| j se force to each. 1 * . 
<« That the Court never had a Difficulty on this part of 
| « the Cafe. _ That the principle of the Action is pretty 
2 P. 550. clearly aſcertained in the Caſe of Saville v. Roberts, * 
Salk. 15. ec ancd in that of Janes v. Gym, and is general and uni- 
= Jones v. cc verſal. e ö : Th 
| | Gill, Rep. 85 | | 3 5 1 
| WES Analogy denied between the Office of a Commander and that of 
eee ee fer. 5 


a 


c That to Judges indeed and Jnrors it cannot apply: 
„ becauſe the Law calls them to the exerciſe of thoſe ſpe- 
* cific functions, and cannot with-hold faith and credence 
from thoſe whom it appoints to carry its proviſions into 
te eſſect. gd Nt tae „ 
But a Commander in chief has a general Authority, 
* to which ſentence on thoſe under his command is merel 
e jincidental, and is in the condition of every, other ſubjedt 
« in this Country, who, being intruſted with general 
powers, has rel ponſibility annexed to his ſituation. 


de If 
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« If it is meant that no Ad ion lies for the exerciſe of paw- 
ers lawful in the abſtract, and not proved to have been 
* unlawfully exerciſed in the particular Caſe, the propoſi - 
« tion is clear and unexceptionable: but if it is cont end. 
© ed that a Commander in chief ſhall, with legal impunity, . 
ee bring a ſubordinate Officer to a Cowt-martial for an o.. 
te fence of which be knows him to be innocent, the propo» 
« ſition is too monſtrous to he debate. 
« That there may be caſes where the extent of the Power 


Om 

an « jg and ſhould be unbouhded, while acting with a view. 

nf « to its legal object; but none where it is neceſſary or per- 9 
za, «© miſſible that it ſhould act without this object: and hap» nfs 


in « pily for thoſe who live under the Conſtitution of a free 

on « Government, it is impoſſible * to ſtate a Caſe where it can * P. 56. 
in te be abufed withimpunity. V 
li- «© That the Court entered into all the difficulties of the 

s, ce ſituation of an Officer, whoſe fortune and whoſe honour ©: 


ut ce might come to be ſo ſtaked. That theſe Conſiderations : 

af ce had found their weight; but not ſo as to exclude the 

i c eftabliſhed Juriſdiction of the Country: that, on tha NE | 
y « contrary, thoſe Juriſdictions muſt be preſumed equal to , 
1 « their functions: it myſt be preſumed they will do their 43 
A « duty honeſtly; if they da, no man can have much ta J 
Xt «© fear: to "ſituations which require indulgence, they will | 

n « ſhew it: but that be the riſque more or leſs, all men hold © © 

- te their ſituations in this Country upon the condition of 

6 «© having their Conduct meaſured: by that ſtandard which 

e te the Law has eſtabliſhed, Men of Honour will do their 


« duty, and abide the conſequences. | 
Judgement was accordingly for the Plaintiff. 


EaxoR in the EXCHLQUER CHAMBER ; ſpecial Cauſes af+ 


« On Error brought in the Exchequer Chamber, beſides 
© the general Errors formerly aſſigned, and thoſe of a ſub- 
* ordinate kind relative to the prize money, the probable - 
* Cauſe of Trial, and the Delay of a Court-martial, the 
* Cauſe of Error was thus ſtated on the main Queſtion, 
© that in giving the Judgement afereſaid, the ſaid Barans oft 
* Exchegner have decided upon a Queſtion not cognizable in @ 
«© Court of Law: in as much as it appears that the faid - 
[<* ſuppoſed offences were committed by the ſaid George as 
„% Commander in chief of a Squadron of his Majeſty's 
„Ships of War in the due courſe of diſcipline, and 6 p. 8 
under powers legally incidentto his flation as ſuch Com- 


- 
x 
„ 
1 
* 
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The Counſel for the Plaintiff in Error arfued much on Wi - 
< the inconvenience of ſubjecting a Commander in chief 
* to theſe Actions, and after urging the ſuppoſed Analogy BM © 
Doof the Caſe of Judges and Jurors, contended there was a 


S 
** from a neceſſary want of competence in a Jury to decide 6 
on the Merits of a Queſtion of naval Difapline. * « 


„ That the proper Forum of Enquiry, if a ſuperior Of. 

ficer had conducted himſelf öppreſſively towards an in- ? 

6c ferior, was preſcribed by the Legi/lature, a Court- martial: 

3. and that, although this will not convey a compenſation : 
533 - © to the individual, there are many inſtances in which pri- 

0 vate atis faction is by Law excluded. © 1 

= That this is the firſt Action of the kind, though” there a 

A | Le. Canz v. © have been many inſtances that would have ſupported it on : 

1 'D — 880. the ground of malice, which has been proved before ü 
= DN „ Courts-martial, if this Ground were capable of giving a 

= „ churn Action. Fa eat menos 8 

Oe For the Defendant in Error it was arpued, that with re- 

1 | . 8 * gard to Judges, the principle urged 55 way of Analogy 

bl. K. 1142. © protects only the Judges of the King's Courts of Record: 

* EN 6“ but that the exemption here ſuppoſed runs through all 

. __ ©« the Claſſes of naval ſubordination... RK 

P. 562. That as to the Attorney- general, no Caſe can be 

e = ſhewn that he is not civillj anſwerable: ſo that the Ar- 

„ gument is founding an unknown principle on another 

"= equally unknown. a PORT OR Re A on, oxi | 

| Boot v. Cooper, That the protection of Law is in no Cafe farther ex- 

era,” PT ce tended than to Officers of the Revenue: yet where au 
E. 25 G. III. © Aion of Treſpaſs cl. fr. was brought againſt Officers of 

E . K. te the Exciſe, it was determined, notwithſtanding the in- 

1 . competency of that particular Action, becauſe the ori- 

„ ginal Entry was legal, that an Action en the Caſe would 

lie for obtaining or executing the Warrant on bad Mo- 

6 tives. 55 „ JJJSSSVVVTTKTF !!!!!! Wikees 4/4 op foal 

Sutherland r. That an Action of the ſame Form witk this had been 

Morra), coram © brought, where the Plaintiff was Judge of the Vice- ad- 

£76, Baron. „ miralty Court in Minorca, and the Defendamt Governor 

Eaſter, 7. oe and Vice-admiral of the Ifland.” And the Allegation 

| « there was, that the Defendant malicioufly, aud without any 

« * ©. renſonable or probable Cauſe,” ſuſpended him from the ſaid 

„Office, whereby he loſt his profits, &c. © On the Evidence 

it appeared that General Murray had legal Authority to 

c ſuſpend till the King's pleaſure were known; that hav- 

„ ing ſo ſuſpended, he directed the Secfetary of State to 

4 take the King's pleaſure on it: that the General profeſſed 

4 his readineſs to reſtore him, if he made à particular Apo- 

e logy : that this condition of reinſtatement had been ap- 

3 | , : 1 | | & proved 


£4 
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% a mere military Offence, the ahuſe of a military diſcreti- 
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ce „ projed by the King. Vet chere the Plaintiff 8 
ooo. and it was not attempted to arreſt the Judgement. 

10 4 on hat this was the proper Action, when a Condu gene- 7 
« \ally legal was vitiated by the Motives. 
That as to the Argument of intompetency from * P. ses. 
& want of ſkill in ſubjects collateral to the Queſtion, it 
« would exclude numberleſs Caſes which fall perpetually, 
* within the province of the Jury: and ſome where the 
e Tue is-dire/y-upon the knowledge exerciſed in a parti; 
““ cular profeſſion ; as if this very ſpecies of Action were 
&« brought, (which by Law it is liable to be) againſt 3 
“ Surgeon, a Phyſician, or a Lawyer, for ignorance in 72 
« their reſpective profeſſions, by which the Plaintiff is 
&« damnified. But an Action for a malicious Proſecution, 
« without probable Cauſe, ſtands clear of other points of 
« jnveſtigation than ſuch as may reaſonably fall within ge- 
cc neral apprehenſion, on a View of Facts. 

« The extreme difficulty in the Plaintiff's way is an An- 
« ſer to the ſuggeſted inconvenierice of theſe Ac ions, and 
ec at the N time * accounts for * Wen of Pre- 3 
FE cedenits. - Wy” 1 ; f nz 


4, 7 


- Summary of te Reajons of the two Curzy Jooriexs., 


40 Finally, the Opinions of the Cans vsT1cs of the 
„ KinG's BENCH and of the Common PE As were re- 

& ported to the CHANCELLOR. 

4 They ſtate that the eſſential Ground of this Aion, as | 
« contradiſtinguiſhed from that of Treſpaſs vi et 'armis, is, 
15 rw legal Proſecution has been carried on without « proba 
46 UT 45: 

"co TR: give their- grounds 1 2 Cant of common 

« Law ſhould not go to the extent of pronouncing, that 
ce the pioſecution 5 the ſuppoſed malice, of which this 
% Aion is brought, was without probable Cauſe. - . 
That with regard to the delay of holding a Court- mar- 

ve tial, and the Averment that it is incident to his * Office, * P. 56g 
„the contrary is true by the Statute Law of the Cn. - 

©: There is therefore no fact, upon this Allegation, to be 
tried by a Jury- 

1 That i in reſpect to the delay of bringing to Trial, it { is 


« onary power, and the Defendant has not been tried by a 

*.'Court-martial: - That a Court of Common Law, in this 

ps Fr org al original. ors as ob it js like te 2 
Caſe arwis and O's 4 — t 

« thought to be * | 
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third, and fourth Points, ſuppo 
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LAE. LAW OF EVIDBNOP+- 
the firſt, ſecond, 


- 1 


c That this was their Opinion N 


& groumulgſi proſecution beſore a Court martial to lie: 


I But that the great and important Queſtion now brought 


4 into Judgement, for the firſt time, is, whether ſuch Action 
« That the occaſion has frequently. ariſen, and the im- 


. pulſe which might animate, to ſuch a- Trial, has been 
c warmly felt: yet till now it is without-Uſage, Precedent, 


4 


N 


& yr Authority to fupport it. 


L - 


“ That the Wiſdom of Ages has raed a Sea military 


© Code, collected and digeſted in the laff Reign into an A 
c of Parliament: that by this all violations of naval Duty 


© are to be tried, and tried by à Court- martial. 5 
ec That a Commander in chief, abuſing his diſcretiona - 
& ry Power of bringing a Man to Trial, is, by the thirty - 


4 third Article, triable by a Court-martial. * And on 


< principle the ſame Court which tries the original Charge, 
* ought 10 decide on the probable Cauſe for inſtituting 


cc ſuch Proſecution, and bringing it to Trial. That the 


« ſame military Juriſdiction ought therefore to pronounce 
BF 8 

That the Salvation of this Country depends upon the 
ce Diſcipline of the Fleet: without . 
© be a rabble, dangerous only to their Friends, and harm- 
cc leſs to the Enemy. ef: 3 85 

% That Commanders, upon a Day of Battle, muſt act 
ct upon delicate ſuſpicions, upon the Evidence of their own 
% eye; muſt give deſperate commands; muſt require in- 
« ſtantaneous obedience; that a military Tribunal is ca- 
c pable of feeling all theſe circumſtances, and of under- 
be ſtanding that the firft, ſecond, and third part of a 


c Soldier is Obedience. But in what condition (their 
« Lordſhips add) will a Commander be, if, upon exercif-' 
ing his authority, he is liable to be tried by a Common 


- << Law Judicaturef? -_  ..- 


— % : 


9 P. 566. 


et no Commander or ſuperior O 
cc their inferiars will threaten and inſult them. 


That if this Action be admitted, every Acquittal lakes | 
«© a Court-martial will produce one. 18 


4 That not knowing the Ne te Rulegof Evidence, 
cer will dare to act, an 


& That the relaxation and decay of diſcipline in the Fleet 
«© has been ſeverely felt. Upon an unſucceſsful battle there 
« are mutual recriminations, mutual charges, and mutual 
* Trials: the whole Fleet take * ſides with great animo- 


ce ſity: party prejudices mix: if every Trial is to be fol- 


4 lowed by an Action, it is eaſy to fee how endlefs the 


« confuſion, how infinite the miſchief muſt be. 
: . * „ cc That 


ing an Action for 2 
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ec That the perſon accuſed is not without his remedy, - 
« He has that which, among military men, is the moſt 
ec proper; Reparation is done to him by an Acquittal, and 

L he who has accuſed him unjuſtly, blaſted for ever ;—diſf- 

e miſſed the ſervice. © © 15 5 

« That theſe conſiderations inclined their Lordſhips to 


* Jean againſt introducing this Action. But that there is : q 


c no Authority of any kind either way: no principle to 3 
ce be drawn Hom the Analogy of other Caſes,” which is | 
ce applicable to Trials by a Sea Court martial under the 


ce That therefore it muſt be owntd'the Queſtion is doubt - 


tc ful; and when a ſudgement ſhall depend upon a Deci- 


ce eſt Authority. | | . ps > 
Their Lordſhips the Chief Juſtices concluded, that, 
e according to their opinion, it was not neceffary to the 


« ſion of this Queſtion) it ought to be ſettled, by the high- 


be Judgement in this Caſe. Becauſe, ſuppoſing the Action We 
ce to lie, they thought that Judgement ought to be given for | 
« the Defendant (the Plaintiff in Error.) ING - 
»The Judgement in the Court of Exchequer was accord- "2 


* 


e ingly reverſed by the Lord CHANCELLOR. | | 
JopoxmenT of the LonDs.—Obſervations 


te And finally, the Cauſe being removed into the Hovss 22 May, 1767. 
« of LorDs, this Queſtion was put to the Judges by order DOM. 5 


« of their Lordſhips. 1 e „ 
« What Judgement or other Award ought to be made upon © 
cc the Record, as it now lies before the Houſe ? Mr. Juftice 
« GovLD delivered the urianimous opinion of the Judges 
e preſent, that the Fudgement given in the ExcuxQUER 
© CHAMBER ought. to be AFFIRMED. . # 


„ Whereupon it was AFFIRMED accordingly. . 
„e Tt may not, however, be improper” to obſerve, that® P. 965. 
_ © the grand Queſtion, whether in general ſuch an Action will 1 
cc lie, not being neceſſary to the AVFIRMANCE of the | 
© Judgement in the Exc ERUER CHAMBER; cannot be 
* underſtood to be included in this Deciſion: and therefore 
© that it is not yet ultimately determined that no Evidence 
1 will Ft port an Action of this kind againſt a Commander 
jn chief. EOS BY Tot Ot OY 8 
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oem. If, de This Aion of T2/paſs on the Caſe, and not Trow! 
392, 3, 4 +; 6:08 Detinne, is the proper Remedy for the Recovery of 
„ Animals, fere Nature, in which a Man may have a 6% 
* or qualified property when tamed and accuſtomed to 2 
* certain Domtcile as it were, ſo Jong as they continue in 
ee that ſtate of manſwtude, and return to their Maſter, not 
c having loft the Animus revertendi, which is the Criterion 
| ot their being ſubje& to a. peculiar Ownerſhip by the 
fo Þ % Engliſh as well as by the Romas IL. aw: ſuch as Swan 
e upon a private Canal, Peacocks or Pheaſants in a Garden 
of Paddock, Doves in a Dove-c t. 
e We have ſeen the Application of the et Al enormia to 
e the Action of Treſpaſs clauſum fregit i we have ſhewn that 
e it is not owing to a particular Nicety of the Law with 
© reſpe& to directly charging certain offences : we ſhal 
„ now farther illuſtrate this, and confirm the true ground 
« of the Diſtinction by an inſtance of the Action of Tre. 
* paſs vi et armis, where a ſpecial Damage exifting, the 
| _« Offence was directly charged: it is obvious vherefore to 
t expect its equal applicability at leaſt to the Action of 
„% co rt a ca 
p. sss. Farther Ilhyfration on the Diſindlion' whert alla exiormit 


Hall be generally pleaded. © 


nn And thus nearly related are theſe Actions, as to this 
Remedy, that it may be obtained from either, when ſpe- 
5 No cial . as Leſs of Service," for inſtanee, can be 
| „%% EE HEEL ISS + ns. r 
Bidaet x. Al- © Accordingly, the Father brought Tre/þa/s for breakin 
DA. 16s . entering his Honſe, debauching his Daughter, (deſcrib- 
Mic. 28 8. 7 ing her as a menial ſervant) and getting ber with Ciili 
© WHEREBY he (the Father) loſt her ſervice... 
% The: Defendant pleaded Not Guilty. At the Trial t 
e the Hereford Afiaes it appeared before Baron, 
„ that the Defendant, who was a Collector of the Land 
* Tax, viſited the Daughter of the Plaintiff as a ſuitor 
* but that at the time when his Entry of the houſe wa 
4 proved, in order to ſupport the Treſpaſs, he went to de 
* mand payment of the Land Tax; when the Plaintiff be- 
& ing from home, his Wiſe invited the Defendant into tht 
% Daughter's Bed Room, ſhe then lying on the Bed, 
1 a 


* * 
* 
; 
. 
ft 


mit 


560 . ed, the Daughter being above, eee, and no Con- 1 
« 9750 for ſcxrice. pd. | 


cc entered in general Terms into the conlideratic on of Da- 


„ That with reſpeR to the Form: 7 Aion, had the | 
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i left them there for foreral 3 That the Plaintiff was . 
4 a confiderable- Farmer, and that his Daughter, Who was | = 
ce thirty years of Age, occaſionally did acts of Service. 1 
c The Jury gave à Verdict with - evo. hundred. Pounds © © 


ce Dama dich the Judge thought not exceſſive. 


. A Motion Was made to ſet aſide this Verdict: firſt, „„ 5 1 


«. the Ground of exceſſive. Damages; 1 | 2 
e And ſecondly, that the Action could 1 not be" maintain- e 


* 3 aA "It. de "IA 11 


5 5 AA ien 0 of Treſpaſs nd on * Caſes diſtinguithed; 


C ** delivering his opinion c on this Caſe, Bo unk 17 * P. 555 \ 
e mages :—thatthere was nothing le invitation or conſent ee 1 q 
to this Injury, on tho 7725 rt of the Father, fo, as to bring Biffet coram 1 
e it within the reaſon of Caſes where any damages beyond Lord Mansfield. 


4 


merely inconſiderable, or more properly nominal, have iet ler AF 
been held to be exceſſive on, account of deſign or conniv- Pale . . 
* ance,in-the party complaining: but here they truſted to Peterborough. 


« the Honour of the Defendant who had introduced im- 5 28 3 
ce {elf nta the Family on honourable le. T« erm. | 4 


« charge conſiſted merely in the debauching of the'Daugh- 
« ter of the Plaintiff, the remedy would have beeh | Ge= 
« tion on the Caſe: but that agrecably to the opinion of Lord 


1 + 
n 


„ HoLT, where the offence is accompanied by an illkgal  _ 
« Entry of. the Father's Houſe, he has his election eiter 3 
« ip bln Treſpaſs for the breaking and entering of the > 

6 Houſe, and lay the debauching of the rr Aarne Y 2 La Roy. 


© loſs of ſervice as 2 tel, or he may bring the Action 


< on the Caſe limited to the  Jebauehing" of bis Daughter, | 

66 ber ſervitium amifit. - | 
hat in the preſent Caſe i it is true that, if no 7 re/paſt — 

t had been proved the Defendant would have been entitled 

© to a Verdict; but that it is now perfectly clear that a & | 


© cence to enter cannot be * in Evidence under the Ge- 


e neral Iſſu::. the Plea of not guilty only goes to deny the 


« Fat of the Treſpaſs ; now as that“ was proved in Fact, 
the Plaintiff was entitled to a Verdict, and the . 
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5 That with reſpe to the Obje&ion that this Ach 
EE ©. cannot be maintained by the Father agaivft the Defend- 
c ant for debauching bis Daughter, 7805 er vitium amiſit, 
no contrad for ſervice having been proved, "it appears to 
de have been perfectly well fried ever fince the Caſe of 
| | 4 Burr, 18786. ©" Pyfilethawaite v. Parker, that the ation will not lie where 
= „e the Daughter is of Age, unleſs there be ſome Evidence 
1 1 ee of Service. But that in Actions of this kind the Night- 
6 „ eſt Evidence is ſufficient; even milking Cows : and it is 
er nat at all material whether the Daughter be hired by the 
K Go Vear or whether ſhe have any Wages, it deing Hufficient 
ee that ſhe is a Servant de fufto. 
2 * < 'Thatif this had been an Acłion onthe Caſs the Objeai. 
. he on could not, even then, have prevailed. 
We haye already ſhewn' that every other conſequential 
e Phang & damage properly To called, and not merely direct᷑ or in- 
1 . 4 ee muſt have it's reſort to the Acton on the Caſe - and 
=”. chat the Adoption of Treſpaſs vi et arnis is only "where 
6 . there are no ſpecial Damages to ſupport the Aktion on 
"0 the Caſe, or when, though there be ſuch, (as lofs'of Ser- 
| © vice or other ſpecific Iticihvenianice) the Injury yet comes 
. under the general deſcription of, er alis affe s 


KH P. 3717 | * b. on the ks Coſt the proper Remedy for Mile of a 
| 0 . WE: | Legal Authority. 


4 


in Ne for the nige Profits after 1 in Fj ect: 
ment the Defendant cannot inſiſt upon any Title that was 
e e on the Trial in Eject ment, for once ſettling the 
Title ſhall be concluſive to he: parties C with reſpect to any 
ec other Action of the Kind, while the Judgement in E; JeQ- 
e ment ſtands“ : to avoid the Trouble, Charge, fy: in- 
e congruity of ſuch” Contention : but if the Defendant 
4 makes a new. Title he ought to be heatd; for the Defend- 
I | ant ought not to pay any Money in his own Wrong where 

: 8 28 , 
. „ his Action of Treſpaſs on the Caſe is the proper 
1 4 44 an e Remedy for falſe Ras by a Sheriff, 8c. ſo if a a 
| Walker and 6 return a Cauſe to a Mandamus, which; if true, were 
| rage be ax £009, but i is falſe in fact; though now by Statute the 
V. ſupra, 363. Party may, in many Caſes, traverſe the return, and 1s 

© not put to his Action. 

« So for wilful miſbehaviour-in a miniſterial Office, as 


n © denying a Poll to a perſon candidate for an * 
SS 66 ce, 


Is 


. 


THE. LAW. os RVIDENCE. | 


cc refaſin take a Toad patatain — 
hs CL 72 needs not to be averred, yh of 
« Poll or Vote, that, if ys the Candidate would _ 5 
«© been elected. 
te So for refuſal to 44 an 1 2 if u my * 1 Lees 
« vant be robbed, and he go to af ice of the Pats and Ca. 456 
«« pray to be examined touching 
« tice refuſe to examine him, whereby I am damnified, and 
5. cannot proceed againft the ee I may hoe this Ae 


- } 


. 


03 tion againſt the Juſtice. * | * 2 | 
« Windham indeed there doubted i * becauſe the J Juſtice af 

4 Peace i is a Judge of Record, and for * ſuch thing as he # p. 572. 

6 goth in his judicial Character no Action lieth: but Nm 


and Anderſon anſwered, that the Examination is not made 
by him vdiceally, but minifterially, in ſuch 9 as a 


„ There is one ſpecies of ARtion' of Treſpaſs on tho 
#* Caſe, which is frequent, and of F 9 


* ? 


. 1 W. 
5 V Excars, 
6 «If a a Sheriff, or | any other Officer, ſuffer any — U. r el vl. 


te who, is arreſted on meine proceſs, or taken in execution, C, 141. 
te to eſcape, the party aggrieved may have this ſpecial Ac- 7 
tion on the Caſe againſt him: and it is not neceſfary to Carth. 14k 
<« {et forth all the precedent formalities of the Law; but = 
<« the Plaintiff may declare briefly on the ſubſtantial Ground . Squad, 1. 


c of the Action. 


4 If the Plaintiff declare that he had J. S. and his Wife sid. 5 
e jn execution, and that the Defendant ſuffered them to eſ- 


* capes. and the Jury find ſpecially that the Huſband only 


* was taken in execution (it being a Debt due from the 
« Wife before Coverture) and K he eſcaped, he ſhall 
5* have Judgement: for the ſubſtance of the Iſſue is found, 
„So if the Jury find F. S. was taken by the former She- cre. J. Y 
“ riff and that he was legally in cuſtody of the Defendant, 106. 55 
* who ſuffered him to eſcape : ſo if they find he was tak- V. Comm. III. 
** en on an alias capias, where the Plaintiff declares on Ca. n 
i ſa. for it is but a Repetition (as we have. obſerved alrea- V. ſupra, 4 l. 
« dy) of the ſame Proceſs ; ſo if ® the Eſcape is proved on * P. 573+. 


% another Day box that on which the Action commenced. 


ce So if it be alleged that the Priſoner was ſurrenderod EB Ja 1. 
to him in the Pariſh of H. and it proves to be in the Pa- . 
6 "599 We n r 


e robbery, and the Jul * : a I 
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| Atkinſon \ 
Matteſon et al. 
M. 28 G. 111. 
T. R. 176. 
P. 574 
Ibid. 


Rey v W 
of Fleet. * 
Salk. MS. 


Cro. Ja, 657. 


— 


1 Lev. 191. 
1 Saund. 34. 


Sid. zos. 


: hos 9 Is material. 


4 — 5 and if 4. eber D. may 0 Sheriff on ui 


_ © 'Prifon be broke open by the King's Subjects. 


* mage ſuch Eſcape without his Canſent, ee or Know- 


“ take him, it is falſe impriſonment: 1 119 


and the Friſoner eſcape, then becauſe the Lands remain 


. he Caſe. 


js not within the Statute of . otherwiſe it is 
'« held of AQion on the Caſe,' 7 7 


, re g 
> 4 * e * * 


= ru Law or avibane, 0 
* differs Hom Trpes where e ken er de! ſer 


EA 


vr, end hat may * Tnſiie i Jupper of ths 4. 1 : 


«We; it appear in Evidency that 1 the Priſoner ' was en 
& upon a vord Jud ement, the Court having no Juriſdicti- 
40 on on tlie ſhhen, the Plaintiff cannot recover: ocher- 
«wiſe vn an erroneous one, the Court havi Juriſdiction, 

&© If 4. be in cuftody at the ſuit of B. and a Writ be de- 
FR nytted to the Sheriff at the ſuit of B. this is an Arreſt in 


0 e Pr Prifon take Gre re, or be deche open by the King's 8 
« e this will excuſe the Sheriff: otherwiſe, if the 


& If a Priſoner in execution eſcape without the Aﬀen 
« of the Sheriff, and he make freſh ſuit, and retake big 
« before any Action brought, this will excuſe him: b 
te by . Statute he cannot give this in Evidence, but muſt 
ee plead it; and muſt alſb make oath that the Priſoner 


Fe ledge, 

"oF 2. Me Arreſt on Gs Proceſs the Bailif ma V ſuffer the 

& Priſoner to go at large, and ſhall not be “ a Werbe 7 
” « frm an Eſcape, Provided he has bim by the Return of the 
cc r 

1 8 But where the Arteſt by: in Sender, if bowileamnt 
be ly let him go 2 moment, it is an Eſcape, 0 if be re- 
Isg prove a_poluntary Eſca the a | ofcopin has 
& - been mil a Witneſs: becale it Nook cond + Tranfac 
t tion between the Priſoner and the Gaoler. 
lf the Defendant plead no Eſcape, he ot give in 
et eZ, no Arreft ; for he admits an Arreſt by his Plea. 
An general, Debt or this Action lie at the option of the 
4% party injured, in caſe of an Eſcape: but if one have 
« Execution on a Statute of Lands, Body, and Goods, 


in Execution, Debt will not my but only an Action on 


„ But where Debt will lie; i is to be eblerved; his Ae 
« tion being given by the Statute, and founded on Tort, 


Before we difmiſs this Article, ein be peer. ta 

« notice ſome particular inſtances of 4 Ae on the Caſe for 

1. conſequential N that being, we may e 
> 3: 


4 AA ad „„ 


oe ſtood to be reſerved by neceſſary implication : thus, where Ch. 7. 


«-ſheep, and which has kil 


es mer miſchief was ſufficient notice to the Owner,” 


*% 


« her, the peculiar province of this Action as contradiſtis- 8 5 
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4 11 is good for a Right of May; and this may be utiger> L. x. 5. 5. 1. 


« J. 8. had four Cloſes, and ſold the of them, N Cro. J 424%." 


« that which he' had ſold, it was holden that though hg e e ag. 


« did nat reſerve the way, the Law reſerved it for him. | 
: If a Man have ro ere Houſe, and another build s Co. 3. 
„ { near as to darken his Windows, tre has remedy by 
« this Action for the Loſs of neceſſary Light; otherwils © 
" for he mere Imercoption thereby 8 
| « If a Man keep an ancient Ferry, for which he is com- Niet andHert, 
« pellable ta provide, he may have this Action againſt 18 G. II. C. B. 


. one who ſets up a new one near it: but not ſo of a /choot , RN ex 
* ſet up near an ancient ſchqol: fox the public Le in | 


" the free opportunity of Education is to be preferred, 
In Caſe, fordigging a Pit in a Common, whereby the Cre. Ja. 158. 
« Plaintiff's Mare ſtrayed into it, and periſhed, i jeems . N K 78, &. 


« tha tthe Declaration ought to ſtate Right of Common foor 2 


c the Mare. Yet it is well obſerved, that where the De- nn 
&« fendant had a Verdict, and the Plaintiff, to lave Coſts, . 
„ moved in Arreſt of Judgement far this defect in the ge: 
« claration, it was extraordinary he ſhould be permitted to 

« prevail; as if the Defendant were to be deprived of his 

«© Coſts becauſe the Action againſt him was erroneous in 

« form as well 2s wrangtyk 


For keeping a Dog accuſtomed to bite, &0.—Where Servant W P. 356. 


fs . 


Sec. gan or cannot be ccm, ꝙ! - 
An action will lie ſor 1 Dog accuſtomed to bite pu. 236. 
oh h ed 992 belonging to tlie 
« Plantiff: but in ſuch; Caſe it muſt be proved that the 
« Defendant knew he uſed to bite ſheep 3 and of this two 


© inſtances is ſuſſcient Evidence, or perhaps a ſingle one. 
*« And if the Owner, having eres of his Dog bit- 1 Rm. 510. 


* 


ing ſheep, the Dog injures Animals of another kind, as Ca. K. B. 433. 


46 by biting an horſe, this too is actionable: for the for- 


* 


_ 


; 23 * : * 
0 0 To > 
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* 


7 


ki Law or Ares 8 


Smith e, reh. It having been once made known to the Owner, oi” 


TH du 1264. 


ec his Dog bit a man, he appears anſwerable in this Acti- 


by 2 on; though the man afterwards bitten had-given ſome a. 


5 
is, 7 * 


| 8 Raymne 1583, 


x x Raye, 735 
= Mas. 
2 Str. 1053. 


| d. Hill, 1% 


V. 


. e the. Commoner had ſome Lois. | 3 


4 Burr. Manef. 
2303, 2417. 


be vere their Opinions ſeriatim, beginning with the junior a 


* P. 578. 


cidental occaſion to it. Of Animals haturally favage, 
ce 2 Bears, Tygers, Sc. the very Nature implies no- 


ce tice: and theſe Therefore the Quwner keeps at his Peril, 


„ Where an Action is brought” PR the Maſter for 
5 conſequential Damages occaſioned by the Negle® of the 


I + Pas the ſeryant cannot be a Witneſs to prove there 


te was no Negle&: unleſs he haye a Releaſe from the Wir 
Fe ter. 8 1 
% On Caſe. for n zligently wanaging. his has; | 
te he ran down the Plaintiff; Lex, Chief Juſtice, N 


0 ted all the men on board to be examined to prove there 
be was no NegleQ, the Owner being! himſelf at that time 


© aſleep. - 
For every Feeding by a Stranger 2 Commoner' ſhall 
i not have this Aion, but the feeding * to bd dach 

= cas of Lirunany Paoranpy. EE 


cc 8 one of the moſt carioud and interefting Cards 


4 


#6 « which this Action has been applied, is that of 1 II ka- 
% RT PROPERTY. 


«© This was an AQion of Treſpaſs « on the Caſe for the 1 >ub+ 


| 40 liſhing of Thomſon's Seaſe ock, whereby the Plaintiff was 


95 2 4 of the ſale of 100 Copies of the ſaid Work, 

te of which he N to 8 trug and qnly Proprietor. . 

ce The Jury found a ſpecial Verdict, fiating the Seaſons 
© to be an original Work, the purchaſe of it from the Au- 
ec thor by the Plaintiff, to him and his Heirs and Aſſigns 
56 for ever; and that from the time of the purchaſe the 
5 Plaintiff had always a ſufficient Number expoſed to fale 
ec at à reaſonable price: and that it was uſual before the 
t Reign of Queen Anne to purchaſe PERTETOAL Copy 
« Rights, and to make of them Family Settlements. 


0 They find certain Bye- laws of the Stationers' Compa- 


5c ny founded on the ſuppoſition of a property in Capies :, 
fe — they find the Publication by the Defendant without 
65 ee or Conſent of the Plaintiff. 

«* The JouDGEs. of the Court of Kine' s Bxwca deli- 


F< Judge, Mr. Juſtice WIIILESs.( 

e He obſeryed this was by the Verdict diſtinguiſhed from 
te the Caſe of foreign Books, or of thoſe in which the Aue 
7 thor-might have been preſumed to have relinquiſhed his 


40 Claim, or where the perſon who inſiſts on the Copy. 


80 W 


; THR: Serre * 
C Right has with-held «the ſupply, 5 * 

| „ hangs the Price: that it was freed from the difficulty re- +BY 

garding Hentity, ſo that Imitati ons, : Abridgements,. . 

a « Traut as, could not be affected by it: and 1 e 

c can be ſuch property, this Action is oe app 


lng his wud e wen fic, e the> 
« Oo of ee eee in i 


4 2. * Huli, it i taken away by the Statute? 


Tat the Prijeity bee tuned gde Rs be of 
- _ Rights, Tits, e e . 1 * 8 


ee. He s of opinion that the Uſage Were e 
6 ſuch Copy as property was recognized by public regu- 
« jations and deciſions: and that the Principle on which it 
« de poo was founded i in private Juſtice, moral Fitheſs,' 
66 nd Publ Convenience; which when applied to à πit 
0 2 Wals Common Law without a Precedent; 
te much more when received and approved by Ulage. 3 75 

« That with reſpect to the Statute, the Preamble ap- 

« peared to recognize a Right at Common Law; as it pro- 

« poſes to obviate: a Liberty taken againſt the Conſent of je 
ce Authors or Proprietors ; that the-enacting Clauſe ſpeaks 
ec of practices to be 3 For theſe and other re 
« ſons he cuncluded that che Right both exiſted at Com- 
te mon Law, and . lere by the Statute of 
. 5 


Fr 


* 


* =— 


* That a Derelidtion BL ar by oh „ Publications» N 
, 1 drt not take amy wn 3." 


Mr. Joftics Ian: 3 — 5 the philoſophical 
© Grounds-of Property, ag ſtated by the Author of the Re» | 
* ligion of Nature delineated; and urged that the undeter» 1 
© mined and. general Intereſt in a State of Nature, in | 
Things neceſlary to Life, and which were conſumed by 
© the Uſe, would not apply, in a State of civilized Socie- 
* ty, to Things, of which the Benefit, with regard to-Uſe, 
« might be properly to the Community from the Nature of 
hes the Subject; but the intereſt in the-/lucrative- c 
te private, equally from the Nature of the Subjedt -- 

bor hat the beſt Rule both of Reaſon and Juſtice aſſi 
“e to every thing capable of Ownerſhip a g aud 
© nate Owner: that a Dereliction could not be — 
i . the mere AR of Publication, which te” 


F.L. p. 6 That the 
a. N $54 * 


sa.. 


< are derived from many different Principles: from the Ci 
e vil and Canon Law, Com 


„ among Men, collected aut of the general Diſpoſition, 


„ Ownerſhip. 


4 nion, on the Senſe of the Legiſlature, and the Judgement 


the Statute, the Right of an Author to the Copy of his 
„ Work appears to be well founded, wit * laintil 
. 0 ntitled to Judgment. Nah Rog N 


* noticed, W ; 
& « That Value is not a convertible term with roperty. 


«* abſolute While it is in Manpſcript: but is ſubject to be 
<< determined by any Act incouſiſtent with excluſive Owner: 
4 ſhip: and that hack AR Publication is. 


, bo proved: the, Injuſtice-they ſuppoſe turns on the ex- 
e tent and duration of the Viator for if that, however 


4 "ane ered no 


e render th ne Work profitable. to | the Aubor as-yelt 

cc uſeful to 8 FTE 72s | 
mon La: w, : eat to the ba 

<< of Judge Do pA, is foundedon the La 

c ture and Reaſon. 8 Marins, and Principles, 


natural and moral Philoſophy; 
«from Logic, from the Uſe, Cuſtom, and Converſation 


«© Nature, and Condition of human kind. 

* That the Copy of a Book has not only been Hail 
« arly but legally uſed aa a fechuioa/ expreſſion of the 
« SOLE Right of printing and publiſhing. | 
„ That the Statute o acen Aune, in "the enaQing 
«Clauſe, cannot be underſtocd otherwiſe than as ſpeaking 
64 of a known, ful ſiſting, trans/erable Fade that the 
* Caſes in Chancery turn upon the ſyppoſition of ſuck 


4 That upon the whole, on the. Principles of Reaſon, 
* Morality, and Common Law, on the long-received Opin 


of the greateſt Lawyers of their time in Chancery ſince 


ice YATES as.” Fe hs Dri Is 45 not 
My. Ja 25 the Exiftence. of fuck garen. pro 


% Mr. Tuftice Yarzs was of a different be He 


% That however 8 with regard to territorial 
4 property, the Law of England might be, with regard to 
it had its great foundation in natural Law. 


4 The Light, the Air, are ineſtimably valuable, b ut none 
can claim a property in them. 
* That the property of an Author in his Work is 


- <6 That all Arguments on the ſuperier Value of Vierary 
« Productions, and the Injury of violating the Right io 
ze them, proceeded on the Aſſumption of the very point to 


W is chargeable K mo 
e lie 


« vin ade ett 
« ticular Right. 


« be or by appropri 


EC uf. 
e * 


run ra Oo vie rwvsg 
g A Common, novinradinga pare 


« — 


claimed 28 4 pri 


e That this being „ ee 
ating what cannot be the fobs 


bert property: but which, from the inſtant of beer 
2 communicated, are a Gift o the Public not a Toon 
Condition. 0 
« He then conſidered the Claim an Cedluced hos fups EN 
poſed Uſage,” he 4 finding of the ſpecial Verdict, ha 
0 „Lead ba made bequets of this Intereſt i in Publi- 
cations as à right of perpetuity. 
«© That this Aﬀertion 4 Dan could not conflituts 
« a.cuſtomary Right: it could, at moſt, be only Evidence 
te of the Opinion of a Right: for that no private Contract 
ec mutually accepted between the parties can W A Law - 
«© on the PUBLIC. _ ö I 
+ « Thit 4 Bilar-Obldvation would: apply w the . 583. 
* n of the Stationers Company. © FE 


That it is not proved * Injundlims in e 


1 Webb v. | 


0 Thz A with regard to the In functions in Ga 3 
even if perpetual, inſtead of pay cn} _ could have ,, May, 173% 
© no eng in a Court of Common Law « Law Pope v. Curl. 


« Queſtion. But that farther, they are All of them either a _— 

* Caſes of anticipated Publication," where the Owner had Waller. 
never publiſhed or conſented to-publiſh, or Caſes. ground- 13 June, nt. 
« ed expreſsly on the Statute of A; or Caſes of „„ 

12 tent for what are. called ns TS Copies. | CORES 


Shebbeare. 
„ 31 July, 178. 
Ys the Trcomeniences 2 with the | rg = 
| g ight. . 


FE 


* That no ripen could, bythe Law of England, 1 be . 
ce capable. of ual "Duration, unleſs in reſpect of Eyre v. Walker. ' 


5 Moo gang all perſonal er being total and abſo- ue „ Na- 
ute. 
That the Statute of ANNE appears wo hive iMtended 28 Nov. 1735- 


« an encouragement to Authors, by veſting the Copy in the Gill». Wilco. 
© Author 21 Publiſher during à certain time: but that Waller. ON 


* this, and the Clauſe for ſettling the Price of Books, if ; May, 38 


ee the Legiſlature underſtood the Anthors'to have an abſo- 


© lute property in them before, muſt appear-a ſtrange en- 
e couragement : the penalty which conſiſts in cancelling 
© the Copies conveys no profit to the Author: he hius'there- 
© fore no benefit but the temporary excluſive Right of Pub- 
* Leadonz and to confer wth as an avant dert 
Ws E: 


* 


N . 
= « 
> EIS AE a 
in b is to 8 


/ 


Fg 


deere that ne prior permanent Ribe was sehs 


17 Nov. 1681. 
Stationers 


Company v. 


Partridge. 
9 Feb. 1709, 
11 A, B. R. 


Lucas, 10g. 


e virtually lock the Book from the public: 


l 1 


us z. OF EVIDENCE.- | 


< ed. 


er, Thai the fame: Principles which wareunied wha | 


« R ht of Perpetuity in the Author becauſe were 
<« his /entinients, and the Work was * his 3 


ec would exclude. the Non - ſupply of Copies being conſtru- 


c ed as an Abandonment, would exclude a obvious and 
e proper ſecurity againit ſuch enhancing ot Price as might 


{© reſtraint of the Right of Mankind: in the l 
* a Trade and Calling; that it furniſhed a ſource of per- 


ce petual litigation from the obſcure nature of the ſu for in 


« ed property, and the unlimited time left open 


_ 66 continuance, 


e the bile; thy hdr he the fe ok 
« for the particular time ee nb and limited by the Statute; 


« but uc langere and that conſequently the Plaintiff, claim- 
e ing a perpetual and l onepoly,' has no legal * | 


$6 to recover. 


5 


Lord Munszisro for ne - ig Ee in aue, prima- | 


Kr „ Lord 1 for the 33 Centss on the | 


| 5 | 6 Subiect, referred to the two firſt Arguments: and then 


s reaſoned from Admiffions in the remainder of his Opi- 


"i nion. 


*P. 584. 


e That ine allowed property before. Publication had all 


e the Characters ſuppoſed to exclude the Idea of property 
„ after Publication. —Tucorporeal, not indifable; not the 
66 ſubject of Treſpeſa ui et armis, Deinue, or Tauer o 
„ ly admitting Redreſs by. this Action or a Bill in Equity | 


bf for ſpecific Relief. 
„That no Diſpoſal of the Paper can be conſtrued a trans- 
& fer.of the Cary without, and much mare againſt, the 
6 Conſent of the Author. 

« That the property prior to the AQ of publiſhing 


FF Ry equally go down from Generation to Generation, 


66 and E continue for ever. 
. e 


Common Law, as to the Property 1 Publi- 
5 cation, cannot be founded in Cuſtom. Belore 1732 the 


tte Caſe of a Piracy before Publication was never put or 


„, ſuppoſed. - 


te It reſts then as of Right and Fitneſs. I is W 


te the Author ſhould have the profit of his ingenuity and 
% labours; it is fit that he ſhould judge when to publiſh, 


, and whether he will ever publiſh; it is fit he ſhould chuſe 


5 ou manner of P ublicationz ; what number, in IL 
| e, 


* 


t it was 2 
xereiſe of 


bur law or SVIDENTE: 


es — in * print; it is fit be ſhould hn to 1 
ve! *” handy to confide the Accuracy e Fidelity of the In: 
preſſion. rk 
< All theſe reaſons (arguin now as at Common Law, 
« independent” of the Statute of Veen ANNE) fubſubequal- 
« ]y after Publication 


« All objeQtions which bold as any to che kind of pro- 
« perty bejore as after Publication go for no they 
<< prove 00 much: and there is no peculiar Odje jon to 

t the property after: except that the Copy is wteffarity 
< made common after the Book is once publiſhed. 

„ But this Objection turns in a Cirele: it firſt ſuppoſes 
the Law does not protect the Copy becauſe it is ds 
„common; and then it proves that being ce 1 
ce it is not protected by't the Law. 2 


is That 115 % ME Ababdöb ust Nena. bs l * p. e. 
11710 PRINCIPE. | $206 


ts Does then 4 Transfer of Paper upon which iis 3 
© ed neceſfarily transfer the Copy more kit the Transfer 4 
q« | tc of Paper upon which it is written. 
SS <= The Author does not mean to make it common: and 
„if the Law ſays he ought to have the Copy after Publi- 
he «© cation, it is then as it was before Publication, a ſeveral 
en a, property, eaſily protected, aſcertained, and ſecured. 
The whole then muſt finally reſolve into this 'Quefti . _ 
ce whether it is agreeable to natural Principles, moral | 9 
i te tice and Fitneſs, to allow him the Copy after Publication Belen, HER i 
5 « as well as before... 


bo The general Conſent of this Kingdom for Ages is n Mi 
* te the affirmative fide : the legiſlative Authority has taken it | = 
for granted, and interpoſed Penalties 1 protect it for a 

© ine. * E it 
— cc The fingle Opinion of ſuch a un us Mi Lrom, ſpeak- hap teen 
be “ ing, after much conſideration, on the very point, is 


© ſtronger than the general inferences from Writers far from IA 
's * thinking on the point, ſpeaking of an imaginary ä 


N, * of Nature prior to the Invention of Letters. . 

= © The op Opinions of thoſe great men who grant- 
1 ed or continued TyyuncTrIons in Caſes'after Publica- 
ne tion not within the Statute of Queen Aux, uncontra- 


or e dicted by any Book, Judgement, or Saying, muſt weigh 

| % in a Queſtion of Law; much * more in a Queſtion # P. 586. 
Jil „ where the Law reſults from general Principles. And 
d - theſe 1 may be * as 7. 6k 00 rar final 1 
- 1 | en 


r. LAW on: CY 


R — 8 are „A ere of. 1, prolly 
e Nueſlion turning on res P Tenciples. Nett ns, 


00 Whoever has attended the Court of Chancery. — 
a Ant if an Injunction in the Nature of an InjunQion to 
« ſtay Waſte, is granted upon Motion, and continued after 
(e Anſwer, it is in vain to go to an Hearing: for ſuch an 
* Injunction never is granted upon Motion, unleſs the 
«6 legal Property of the Plaintiff be prim4 ſacie made out; 
EY ec nor continued after hearing, unleſs it ſtill 1 clear 
Bo c allowing all that the Defendant has aid... In ſuch a Caſe 
1 < the Defendant is always adviſed either to acqute/ce « A ap- 
4 peal: for he can never make a better l than is 

« ftated upon his own. Anſwer. ., 
That this Queſtion: was not Fay from £56 "Court of 
1 Chancery upon any Doubt of their's, but from a ſup 
< poſed Doubt in the 1 of King's Ne in the Caſe 
te of 'Tonſon and Collins; where the Court, ſuſpecting Col 
« luſion, and that there would be no WAIT of ER Rox, 
e wiſhed, in the firſt inſtance, to take the Opinion of al 
ee the Judges, by referring it to the Exchequer, Chamber, 
There was Colluſion, and the Cauſe proceeded mo 1 


<c ther. 


ec But, independent of theſe additional reaſons, if it ü 
<« agreeable! to natural Principles to allow the Copy afte 
<< Publication, the Admiſſion, which allows it on theſt 
e Principles before Ae eee 1 e 5 e that 
. che 38 Commen La. Tons eb d Chana. 
A toro 0 
4 P. 487. # That the Right is 3 ulogy fr 
r 7 x i pon by ſr 


Bakkett and the (e There is another Admiſſion equally 8 that by 
Vaiverſity of . <6-the Common Law the King's Property in the Copy cont: 
org oy _ * nues after Publication 
1738. The King has no property in dhe A of Printing 
75 iy 
| en The ridiculous Conceit of Hiking was exploded at the 
| e time. 5 MY ry 
Wt Te King e Authority, to 2 the b re/s on ae. 
« cou 22 the fubj ect Maier upon which the Huber write, 
7 © ts of (pak ih mnt - 4te; | 
The King Lo by Law grant an ,exclufive Privi- 
1p 2 toprim any ert . does not belong , to him- 
46 
* Crown Copies are, 5 in the Caſe of an Author, civil 


Property: deduced, as in the Caſe of an Author, = 


LAW or rider. - 


ve the King's > Right of original Publications. The dude 
3 


me, the Remedy the fame. 


«c 
| PR Ne . Reſeration 25 " 


* Crown Copies. 


« Upon every Patent which bas been litigated fince, the 
ce Countel for the rage have tortured their i invention to 
t ſtand upon 

e Upo 5 Nb A Bridgement they argued from the Year 
ec Books, which- are there abridged, 'as\ compiled at the 
« King's Expence, and therefore his Property. F 59 


That the Right ackrow edges in the r King o can «be maintained on 


| « Upen Ca 1 hs * King bald the Jacg- 


3 


« es who made the Deciſions ; and that therefore the “ P. 588. 


« Deciſions. were his. The Judges of Weſtminſter Hall 
te thought they N N to the Author; that is, to the 
40 Rep ai of the Author. But fo far the See 


« verſy turned upon Property. 
„In Seymour's Caſe; who printed Gadbury's e 


„ without leave of the Stationers? : Company, who had a 


*« Patent for the ſole printing of Almanacks, Pemberton re- 
« ſorted to Property. 
ce And in the Cale before Lord n relative to this 


| 2 Claim of the 'Stationers' —— n Injunction was 


4 granted till hearing. Nothing to favour the reft- 
e ing it on the Ground of ä — Lord Haxcaurt af- 
ce terwards heard the Cauſe, and ſent it on a Caſe made for 
the Opinion of this Court. The Court, as far as it 


© went, inclined againſt the Right of the Crown in Al- 45 
. © manacks. But OTIS 1 any, was taken ee 


« upon Pro 
ec Aﬀs . are the Work of the Legiſltures th 


© Publication of them has alwa belonged to the King aas 


che executive part: the Art 0 ger . has only varied 


„ the Mode. 


. © Tna Caſe before Lond. Hardxicke; the Plaintiffs had 


* bought the Seſſions Paper of the Lord Mayor. On Affi- 


70 dau! that the Lord Mayor had always appointed the 


Printers of that Paper, — that it as uſual for the Lord 


„Mayor to take a Sum of Money & for it, Lord Hard- P. 389 · 


<« wicke granted the Injunction on the foot of property. 
© The Copy of the Hebrew Bible or of the Septuagint 


* does not belong to the King: but the Tranſlation "he | 


| # 2 has bon fine decided again th d Company. 
é bought: 


3 „ ene al N 9 2 
* * * R N ö * 
5 * * * 9 * r * A 
77 N "0X. R N 5 N 


Fo UI "LAW "OP "EVIDENCE. | 
we - Sk. gy: therefore i it bas been Or uc ed 4 be hie po. 


* 12 Web Win theſe cle, it muſt ally 
2 be 51 in the Caſe of an Author. | C2 | 2 


* 1 1 E the 48 recognizes the Right. 


105 That however the Statute mightſtrike at the firſt Vien 
e it is impoſſible, if the Right ever did exiſt, to confirue 
"xc this into an | Abolition of it: or, on the other hand, 10 
e take it as a Declaration that no fuch Right ever exiſt. 

e 

C The Preimble pdssdb was the Ground of a an antece 

1 4 dent Right: the Body of the Act provides a tempore 
8 85 . ſecurity of that Right, accompanied with à ſving 

Be een Neares all Rights, in ſo far as that Tiga does 
98 not extend, in che Rate in which it found them. 

„ The Court of Chancery has uniformly given relief a 


— 


„ large, without whether e Caſe 1 within the 


cc 7 erms of the Ac c 
% His Lordſhip concluded, chat aſter: oh A Bethe 
- & and ſolemn Confideration of the ſubject judicially before 
ben the Court in the two laſt Caſes, he was confirmed in 


e thinking the Court of Chancery did right in Joon roceeding! 
w 


5 c on the ſuppoſition of a ſubſiſfing Common Claim 
+ P. 590. * unaffected by the Statute: * and that conſequent 
| „ JUDGMENT be for the PIC INT IT. 
. * A Writ of Error was brought, but diſcontinued. 
on 
2 71 ge Cutancatry foundet on this Judgement, it came by Ap 
pay" gag de pęal before the Hovs® of Loenbs. 
9 Febr. 177 g, And on the following Queſtions it was ordered that the 
ce „ be directed to deliver their ee, 2 


| Ruſton afterwards propoſed in te Hovsz of Love. | 


„ „ ether at 8 Law an Author of any Book o 
ec literary Compoſition had the ſole Right of firſt printing and 
«© publiſhing the- ſame” for Sale, and -might bring an Action 


again any perſon who Printed, Tai, 9 8 the ſame 


5 => aut bout his Conſent ? 
8 LY he. F the Author had” fuck fuck Right ori originally, did the Lan 
kate it away upon his 22 and publiſhing ſuch Book or 


4. literary 97 on ? And might any — afterward w. 
ce print and ſell, for his own Benefit, 24 ebe 
e Compoſition, again} the Will of the Author? 


11. £6 IF fuck Action 'would have lain at Common Law, is it 


We +: * taken away by the La of 8th Anns? And is a 


Author, | 


„ Aﬀerwards, however, on a” Decree: of the 3 o | 


= 


8 


«© Terms and Conilitivns 3 roy . | .-, 

ec It was farther ordered, that the Jadges do deliver their | _ 

« Opinions on the following Queftions: = 
jon and his | E „. 59. 


* I} hether the Author of any Ii literary Compeſiti 
gns had the $0LE Right of printing" and Publiſhing the TY 
is ſO IN PERPETUITY by the Common Law? © 
« Whether this Right is any Way impeached, reſtrained, v. 
ce or taten away by the Statute 8th AN NR | 
The Judges differing in Opinion, the farther Conſide- + To 1 
ce ration of x Cauſe was adjourned,f when, and-on the 1 Febr. 
« following Days to which it was continued by * 17 & 21 fehr. 
ment, they delivered their Opinions Aria. 5 | 


| Opinions of th Juvous againſt the chim. 's 


| «© My. Baron Ey&s, as to the ſole Right in the negative 
„of the firſt Queſtion, and Mr: Baron ERROT-and Mr. 

c Baron Adams, delivered their Opinions, | 
© That at Common Law the Author of any Bool or 

te literary Compoſition had the ſole Right of £0 printing 

«© and publiſhing: but could not bring an Action againſt 

c any perſon who rinted, publiſhed, and ſold the fame, 

* _ fuch Per on obtained the e TI or * 

e ſence. 
ce And vor gave el Reaſons. 

On the ſecond Queſtion Mr. Baron 1 8 
„ PeRROT, Mr. Baron ADaMs; and the Lord Chief Juſ- 
« tice Dx GREY gave their Opinions in the AFFIRMA- | 
„ TIVE, that on printing and publiſhing the Law did take 
% away fuch Right, ſuppoſing it previouſly to exiſt. 

"y On the third Queſtion, | 1 
« Mr. Baron ExRE, Mr. Juſtice Narzs, Mr. Baron 20 == 
* „nner, and Mr. Juſtice Gov LD, Mr. Baron ADAMS, 1 
« and the Lord Chief Juſtice DE Grzr, delivered * P. 592 · 
7 4 Opinions in the AFFIRMATIVE: ' | 
“ That fuch Right is taken away by the Statute of 3 
« and that an Author by the ſaid Statute is precluded from 
3 every Remedy, except on the Foundation of ſuch Sta- 

tute. 
And to this all the laſt- mentioned Jud X 
« ETRE, concluded, (in the remaining Words except | 
+ 3 and on che Terms and Conditions preſcribed 
ere Yo 
But Eras concluded his Opinion, inſtead of thoſe 
e Words, in the following Terms But that there may be 
Vor. II. H * * 


— 


r. 


5 & a Remedy i in TY upon the Foundation of: the Sta- 1 


ve tutez independent of the Terms and Conditions pre- 
, ſcribed by the- ante, in os * e * 
$6 thereby. S 
And they gave, heir Nene 
be On the fourth .Queftion, Ms. FER Gran) Mr. 
e Baron PERROT, Mr. Baron Ap Als, and the Chief 
, Juſtice DA GRE T, gave their Opinions i in e 
| *. of the Claim of Perpetuity. W 
e And on the #fth and laſt Queſtion, in the AFP IRMA- 
de T1vx, that (luppoſing it to exiſt) it is impeached, re- 
< ſtrained, and taken away by the Statute Sth Anne, the 
c four Judges laſt mentioned, with PR MESS Ins 
* and GOD, concurred. TR 06" JF IEEAE 
** pong they gave their Reaſons. e 


u- TY} TE 


* Opinions for the Cart. | | 


* On the china Mr. Juſtice Nanrs, Arn, | 
© BLACKSTONE, Wirizs, ASTONz Gov LD, the Lord 
ce Chief Baron, and the Lord Chief Juſtice of the Con- 
. MoN PL IAS, gave their Opinion in the AFFIRMATIVE 
ce 701 the firſt Queſtion, in the Terms in which it was pro- 
oſed: (Mr. Juſtice BLACKSTONE being ill of the 
. « Gout, his Anſwers were read by Mr. Eg 05 
ce Hus r.) | 
„ And they gave their Reaſons | 
ee On the ſecond Queſtion, Mr. Juſtice 1 "ET | 
= HURST, BLACKSTONE, WiLLEs, ASTON, GoULD, 
© andthe Lord CnIET BARON of the Exchequer, gave 
c their Opinions in the affirmative of the continuance of 
< the Right after Publication, in the yarns of 52885 Que 
. | 
And they gave their Reaſons. 
% On the third Queſtion, As au usr, n 
* WiLLEs, ASTON, and the Cuiz r Baron, gave their 
© opinion, 
e That ſuch Action at Common N is not taken away 
«© by the Statute of 8th Ame: and that an Author by the 
te {aid Statute is not precluded of every-Remedy, except 
© on the Foundation of the ſaid Statute, and on n 6s Fa 
+ << and Conditions preſcribed thereby: : 
36: And they gave their Reaſons, TE 5 6 


55 7 vas W fortunate as to 1 preſent FEW the 5 8 in the 5 
* Houſe of Lords: which is well mrs in the n «4 
. 2 ö T” 


40 0 


K-41 


6 


pull and the reſt _—_— * though” when the Ac» + | 


Thin ra or vonne. „ 


„ « On BF. Comte nellen, Naxts,  Asunvungr;* P. 394·˙ 
© BLACKSTONE, WiLLzs, As rox, and the Lord Chief _ 


Baron, gave their opinion for the exiſtence of a PER 8 


« TUITY in the Cor RIGHT at Common Law... _ 
. And they gave their 3 e 1 OE 
„ On the, laſt Queſtion, the Judges 4 FOUR PEER 
64 BLadksxronz, WILLEs,. -A8TON, and the Lord Chief | 

<« Baron,” gave their opinions, ſupported by their Reaſons, 
« that this Right is not taken away, or any =. impeached 9 
6 or reſtrained by the Statute of gᷣth of „ 44. 
c 80 that on the firſt Queſtion, of the aleven ; ral 1 9 
« eight to three were for the Plaintiff; on the ſecond, ſe- e | 
« yen to four; on the third, five to fix: on the foarth, 
ce ſeven to four: and on the flth, five . 
cc It was notorious that Lord „eee adhered to 
« his opinion, and concurred therefore with the cig ht upon 
« the firſt Queſtion, the ſeven upon the ſecond, the five upon 
« the third, the ſeven upon the fourth, and the five upon 
« the fifth: but agreeably to the delicacy which hag pre- 
« yailed againſt a PEER on an Appeal ſupporting his 
& Judgement, he did not ſpeak. _ 
« And the Lord CHANCELLOR ſeconding Low Can 
“ DEN's Motion to reverſe, the Decree was reverſed... .... 
- © It did not ſeem inex pedient to give the Abſtract of a 
cc « Cale, in which Characters the moſt illufirious for Learn- 
ce ing and Abilities entertained oppoſite ſentiments, which 
% was argued on the great Principles of Philoſophy, the | 
«© Law of Nature, * public Expedience, * on both * P. 555. 
e ſides, and which could only be diſcuſſed either by this 
ce „ Action of Tre paſs on the Caſe, or * a Bill 
* in Equity for ſpecific Reli | 
« It is 3 that the Judgement of the 1 of 
% LogDs does not affect the Claim of the Author to bring 
* this Action of TRESPAss on the Cas, and to ſupport 
« it by e of injury, done to * 9 Dim to 
15 Publication. MR IS ko bs 


„ a DAE VI. n 
"tt Obſervation. 1 5 


>. N . ** 8 4 
* | 0 
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85 In eloſing this Article we may notice general Diffe- 2 Veatr, 161. 
< rence” between Torts 9 gng Contracts: te intimated in- | a 
* deed in the former part of this Volume, but more con- | 
< nected with preſent practice, on the ſubject of this and | 6 
* the ſubſequent Diviſions of the Work. It is this: ee 

When the Action is upon a Fort, one may be found 


tion 


3 . run LAW OF xVIDENCE: 


+ — "tion is upon à Contract all or none “ muſt be ſued as” 

| Debtors according to the Truth of the Contract as it 

5 ſtands ** Charged in the Declaration?" for every e Treſ⸗ 

| aſs is in its own Nature joint and ſcueral: for I may 
| Charge the Defendants under this Relation, as they aided 
= afid alfifted one another, or as each by his own force cm- 
= mitted the Injury: fo that every Treſpaſs is in the very 
| =. Allegation ſeveral as well as joint; for it ſuppoſes a man 
* | to have. uſed his own proper Force as well as to have afſiſt- 
v p. 396. ed his 5 and if a Man * be found guilty of one 
3 part of the charge, © namely, that he ſeveralſy and ſole- 
> ly committed the Treſpaſs” and not of the other © which 

3 „ charges him to have committed it in concurrence” with 
>  _ *. gther Defendants,” yet the Injury © fo far as he is con- 
ce cerned' is the ſame; and-ought © equally” to be re- 
dreſſed: but a Contract may be joint only and not ſeveral; 

and when a Man declares of a joint Contract and proves 

? a ſeveral one, he doth not prove the fame Contract that he 
25: hath alledged in bis Declaration, Too of 
1 * ve CY 1 


1 
4 , — 5 


. Of NEVTAII Tors, indifferently ſuable by Afiion or b 


& 4 TIndidtment. 2 


de We have treated of Actions founded upon Tort which 
+ & axe properly civil, or ſuch as in the preſent State of 


4 Society and of Government can fall rarely within the 
% Boundaries of a criminal Proſecution; we have confider- 
& ed thoſe which are ordinatily civil; being moſt generally | 
ce the Subject of private Suit, though under circumſtan- 
e“ ces not unfrequently capable of being proſecuted by : 
« Indidtment; we axe now to ſpeak briefly of the third : 
& Article under this Diviſion, the neutral Action; or ſuch > 
*< as almoſt indifferently found a Claim to perſonal Com- 4 
« penſation, or to public Satisfaction... p 
© Theſe, as in the order already ſpecified, are, | 
& 1. ASSAULT; with its nearly related Torts, 4 
%% Baltery, and falſe Impriſonment. 7 
ce 2. Slander. e | 1 
ec 2 3 | | 
id 3. Deceit. | F 60 
P. 39) | 7 5g ET 1 7 TE. W = 
1 Comm, II. 4 In Aſſault is an Attempt” to do ſome Act of corporal 7 
: e. $.p. 220 . Violence to another. e * ea, 
L. N. P. Ch. H. n B a 


1 « BATTERY 


=... ww 
1 : ; , 
: 7 ; , 


— * 


8 . 8. 8 hrs 2 1 3 8 . 2885 JS wo _ Wo: 
„ B4aTTERY. is che unlawful ſtriking or beating of ac oF 
* ther: comprehending even the fmälleft Degreg of force a 


5 unwarranted by Law. | 


# . 


In Aſſault and Battery the Defendant ought” to 935 thay 
N was his own Affault, ** /on Aſſault demeſne ofthe Plaintiff” 
and cannot give it in Zuidence under the general Iſſue: c and“ "228 
ä « if the Defendant pleads that it was his d Yo. | | 
and proves that the Plaintiff bent his Fift at him, or that be 
laid his, hand to his ſword, this is Proof “ to be left to th WY OY 
ic Jury” of an Aſſault; for where any man ſhews'figns Pf + 
Violence, it is à ſufficient provocation to refift in N bun 1 > - Fav 


fo 
Defence ; and the Defendant need not Ray till a Blow iS er TY 
| tually given before he provides for his own Defetice i To „ 
then it may be too late to make any reſiſtan de.. 
; * : CEA 120 L 8 \ f, 1 2 1 Fg | . | a 5 | * a3 75 
) Evidence to the general 1ſſue on Aſſault. © 
* 


« If a Man wantonly do an A& by which another is x, M p, 1 
ce hurt, as by puſhing a drunken man, he ſhall anſwer in and Lovejoy, 
« an Action of Aſſault and Battery: but if he intend do- 8 Ch. J. 
« i ight Act, as to aſſiſt ſuch drunken ® man, or to pre- 4 P 

8 e : Aan 

« vent him from going along the Street, and in fo doing a | 
« hurt enſue, he will not be anſwerable. POR e 


« Where by a ſudden Fright an Horſe runs away with 

b * his Rider and hurts a Man, it is no Battery; and this ; 
f te may be given in Evidence under the Genenil Lur; un- e 
ce leſs perhaps if the Plaintiff were to 2 S 
© been uſed to run away with his Rider, for in ſuch Caſe | 
e the Rider is not free from Blame. OOO 93 
ee If ſuch Accident were occaſioned by another Per- 4 Mo. 305. 
: * ſon's whipping the Horſe, ſuch 825 would certainly ene and 
4 e be liable in an Action on the Cate. e 
h e And negligence will ſupport this Action; wherefore Fr. 10 6. 1. 
; * it has been holden that it lay where the Plaintiff ſtanding Under wood and 

“e by to ſee the Defendant uncock his Gun was accidental OG 
5 e wounded. . RE Ed Og fy Per Forteſeue . 

Cask however it ſhould ſeem, where circumſtances of and Rayward, 

„ negle&t are not diſtinctly apparent, is the more proper : 


and certain remedy. For there, every damage *ſhaY be : 
** anſwered, which is not in the moſt Juſt and firict ſenſe | 


„inevitable. | 5 | 
And if the Defendant be anſwerable in Treſpaſs on the 
«© Caſe for avoidable omiſſion, for wantonneſs or evident 
{© careleflneſs, much more where the Miſchief happens in 
- os doing n 3 r e of 2 Rs 
' And therefore, in an Action af Aſſault and Battery, the 77 "oy 
„ confer fre the Defendant world fre proved that the gon, 15. . 
Y * Plaintiffand the Defendant fought by * Conſent; and " 5 2 5 * 
| x a | | 0 69 Wo * 


* 


. 


: | | b N n ; 1 < 
: \ * » * r 2 1 Fate: f ; * x PA Mag. p « 
; i 3 po ls... 3 +5 "IN i LLP 4 I 
74 * * F Live of, &. np wap * 5 a » 4 
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| res 4 „5 „ | 


5 2 : * . Bu + 5 75 8 5 2 1 1 + 2 5 1 8 r x” F£ 
be, ed that this was Eyidengę on the General, Iſſue. in Bar 05 
«© the Aion, and urged a Maxim 1 in ſupport of this Arr 
ec gument, But Parker Ch. B. denied it, aud ſaid, the 
7 ce hohting being unlawful, the gonſent of the Plaintiff to 
cht (if proyed) would be no Bar to his Aion, and. 
Winch 49. „ that he was entitled to a. Verdict. for the Injury done 
2 Lev. 2744 ge him: and cited Caſes in confirmation of this DoQrine ; 
Webh ns << particularly that before Lord Chief Baron Raymond, 
8. an *f wherein an Action for five Guineas ona Boxinc M Axen 
Before Ld C. B. fc the Judge held it an illegal Conſideration, and the Plain» 

Reynolds 4731. << tiff was nonſuſt edc. 

| Comb. 216. 42 - c And another earlier Caſe, where it was ſaid that if a 

Match. q « Man licenſe another to beat him, ſuch Licence is void, 
Olerton, | & hecauſe it is againſt the Peace: and thereupon” the $4 
te Plaintiff had a Verdict with 306. Damages. . vent, "N 


— 4 . : 4 4 * 5 ; Feb 3 : a I b 2 , 
P wo 4 +3 4 1 i | L , 8 f ; 3k . 5 7 » „ ; , » 
Mueir illegality and various ill Ter 1 


. tee And here it is difficult not to advert, with a mixturs 
2 * of  yarious Sentjments, by no means ſatisfactory to 3 
e mind which muſt neceſſarily obſerve, without proſpect 
ce of ſuppreſſing, the Evil, on the reviyed Prevalence of 
. Boxing Mur euzzg. With the perſonal Merits of the 
e Combatants, this Treatiſe can have no concern; but the 
e Practice itſelf is replete with pernicious tendencies. It 
| & raiſes a Combination of low and miſchieyous Paſſions : 
* P 609 * A Diverſion: founded on * the Bruiſes and heightened by 
& fe diſcomfiture, the temporary or permanent diſabling, 
che maiming or death of human beings, is not a very ra- 
| 4 tional or very manly Amuſement, The Bets, the Ebrie- 
=. be ty, the licentious Brutality naturally connected with ſuch 
. 2 SpeRtacle, are adverſe to eyery ſocial Intereſt and Prin- 
| „ ciple. And to what End? will any Engli/hman ſay or 
fe think that ſuch an Exerciſe is requiſite. to. ſupport the 
& native Courage of Engli/hmen?. If, for 4 Preſervation 
„ of Health, for the Encreaſe of Strength and Atvity, 
e to be honqurably and virtuouſly employed in the Defence 
„ of our Country, there is no ſcarcity of exerciſe far bet- | j* 
64 17 © — 0 theſe purpoſes. The more pleaſing, wiſer Fl: 
Fo | & and nobler gymnaſiic Arts, ſwimming, running; leaping, 4 
#6 -hupling the Bar, drawing the Paw. | But the Vigilance : "oa 
| ff of the ſubordinate Magiftrates, and their Fidelity to the 06 


5 $1,041 I Polenti non fit Infuris. 8 | 
| : „ Ln 


ER raw or BVIDENGR.. 


1 Lend not ſurely bellexerted.in * LS 1 

6: preſſion of theſe Baring Mate bes by TONY conn-- 3 
ce tenanced and attended, vbereſoever they ariſe (and. e 
T7 „ is abeady alarmingly extenſive). within their — 85 


ive Juriſdictions. To the Manners, the Peace, and 
_ « pood order of Society, 2 timely and a neceſſary Service 
ce 3 _ be 8 be the Evil LR _ 0 ee 
« tinge to ſpread till e ſignal - particular . Event PW 
cc forth the Nader Powers of the | gage to its Coercion, 4 Pat afar F, 
« and inform the hithertocunconcerned Spectators of the TE ed 
« extent-of their own legal hazard in;abetting ſuch prac-. - oy 
« tices: too late probably for the remit of innumerable | "© 
« bad-conſequences.on- the temper. of the Community, and : 
« perhaps * even too late for the eſſectual reſtraint. of So? P t cots * 
ce wanton infringement of the THO ris glove ; 218 05 


© no be 9 abe = 6% WR at © 
TirLE 3 | 5 
oo —_ Battery juſif- by every 22 


« Nor where the eriginal Aſſault is pleaded and proved, 

« will every Aſſault juſtify every Battery z but whether the 
« Aſſault were proportionable to the Battery is matter of „ 
| ce Evidence: and therefore, though the Flainif ſet out 1 ad My f 
c © Mathem in his Declaration, the Plea of ſon Aſſault 88 Salk. 246. 
4 ce is the ſame, and he needs not to plead that the Defen- Cockroft and. 
3 cc dant would have maimed him unleſs he had reliſted with DET _ 
t ſuch force as to maim the Defendant ; but that muſt ap- Raym. 472. 
« pear in Evidence, by which it muſt be ſhewn that the» N 
Aſſault was in ſome degree proportjonable to the Mai- 
7 & hem: and therefore where the -firſt Aſfault was given by. _ _ 
| «tilting the Form whereon the Defendant fat, whereby je 
— fell, and the Maiham Was, that the Defendant bit off 

« the Plaintiff's Einger, Hol Chief Juſtice directed WS — 
] Jury to give a Verdict for the Defendant. . 4 
: % And of fuch as may be termed conflrudive Aſtaults,. 
1 the legal Aſcertainment depends on the circumſtances i = 
- « Evidence explanatory of the Intents thus, if a | 
1 < clinch bis Fiſt, or lay his hand on his {word with "> 3 Keb. 94% 
„ % Declaration, that. were it not Aſhze time, he would 
4 _ © tell the Plaintiff more af his mind, this is no Aſſault: 
, - * becauſe he declares his intent not to aſſault, *© with ſuch 
r * circumſtances * as evidence his forbearing to revenge P. 60A 
2 % himſelf by force, a reſpe& to Law and Order manning COTS 
f _ ie: an and then, his dect his e 


nels hv | Get Jr ma KC IS 
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r | nie. 


oh This is eee irgfeoer of the Philoſo- 


(6 a 55; £35 FE? 


| 4 7 —— 
„ing bis Hand upon his [ fwotd, cannot 6 
any ſigns of Violence but only vf Paſſion ;i for his bare 


*-Hchonte” AQions are not te be tagen as figus uf his 
mind, when he Hatch in accomf ng” words -*f-and 


e. purſuzut Action expreſſed Himfelt to the contrary. 


> 


1 1. — or inchonte tendeney of violence 


ct injury, or diſpoſition of inpivility ; 
another with his Elbow in earneſt Aiſcoutſe, this is no 
$6 Battery or "Aſſault : for **© there is no” hurt < inflia- 


4 thus ſuppreſſed can not be denominated an | Atuile, much 


6 leſs Gat a light ſtroke, without paſſion, or deſign of 
* us Ee a man punch 


cc ed,“ nor is it a * of intended Violence, and therefars 
does not call for nor is it neceſſary that it ſhould” 


be obviated by reſiſtance, 8 or e * che Laws as 


un. 


8 


wy 


Pg 11 W. 5 
on 22 ud, ſon Adult denehe. 


* 


ce There are many other matters Which may be ended: 


ee in PFuſtification, beſide this of Jon Afﬀault demeſne: as if an | 


cer having a Warrant againſt one who will not {af-' 

fer himſelf to be arreſted, beat or wound him in the at- 
tempt to take him; ſo if a Parent in a reaſonable man- 
«© ner chaſtiſe his Child, a Maſter his Servant, or à Schobl- 
maſter his Scholar, or a Gaoler his Pri ſoner: or if I beat 

one who wrongfully endeavours with Violence to diſp' 

ſeſs me of Lands, or Goods, or who aflaults * ie, 
Parent, Child, or Maſter. a 
4 But though all theſe matters may be pleaded io Juſtis 
cc fication, yet they muſt be plead differently: as for 
% Example; on A/ault and Battery agiinft Huſband and 
te Wite tor a Battery by the Wife, l the Defendantma y plead 
cc that the Plaintiff was going to wound her Huſband, and 
ce that ſhe afſultur fecit to defend him, _ to ans: mo 


ke Plaintiff hom beating him, 40 


Servant in Def pres of fri 2 of Peony br f 


«In the Coil manner à Servant may JuRify n an Aﬀeutt i in 


Vi. Leeward & ce Defence of his Mafter: but it has been ſaid, not on the 


Bailee. 
I Salk. 47. 


cc Other fide; for the Mafter may have an Action on the 
* Loſsof Service, but the SETAE FRO mad 120 ACTION 5 
3 | 


an de e eee, of 
« he Ault on his-Maſter Vet this] nn Hawk. - 


ar fatisfaQory : for, as the great Magiſtrate who then 

« preſided expreſſed himſelf, i reſts en the relation ; whichFicke! wo 

% Aman e aftify. a Battery iy. defence « bis ot and = 
1e ſeſſion without a requeſt to depart, and then he is to uſe Zens. | q 
« no greater force that is required to amove the Treſpaſſer; ou, of? 1 
« and this he may juſtify by a molliter manus impoſuit > ſo Goddard, YM 
« an Officer cannot juſtify more than the Aſſault by virtue Salk. 644 
« of an Arreſt, without ſhewing that the Plaintiff refited © 
« or endeavoured to reſeae | himſelf: except that byàyßß f 
« the way of molluer mauus impoat, he may juſtify = © 17 

« confirutiive Battery, by laying” Nur r e e 5 5D 
« olence:/ 2180 e e wn 

1 But where acta / force hath-been ufd in breaking inte ] 
the Cloſe of the Plaintiff, there he may Juſtify Battery - | 
« for it is but 7 profes g violence by violence.” 

Treſpaſs of 7 and wounding, the Defendant pleads 
Not guilty as to the vi et armis: and as to the Aſſault, he | 
makes Juſtification of - molliter manus impoſuit > ® the juſti- P. 604. 
fication ſhall be firſt tried: ſor "oſhbly a e uſing of force  _ 
may be in his own Defence, and theicione 3 Juſt and awful. 
and ſuch a force as the Law does not oblige him to ow "pts i 
end; and ee _ OO A i mg SO W 


Eridenc . er 2 on Aion of en — 
ery. POE 


« If the 8 prove e Plaintif ot FEY L, N.P.Ch.IL 
te up his ſtaff, and offered to firike on this will juſtify a Ber % 
4 Battery : but mere Words will not ee a Battery, Lovejoy, coram _ 


„though they my arten _ ere eee ee 1742 


* biguous Act. ne 
ſ . 
4 The Plaintiff cannot give in 8 e 580 3 .Y 


© the ſuit of the King for the ſame Battery: and this on u f the Plret. 

© general Rule expreſſed early in this Tract; that no Re- Ca: R. B. 339 WY 
cord of Conviction or Verdict ſhall be given in Evidence st Ber. * 
but whereof the Benefit may be mutual; namely, . * So 


* 
* 
wo 


* which the e as "ou as ry FRI __ have 5 8 
7 Deſend: is here abs i in the l 721 456. 10 as, et deſendir. 
wurm in the Ne Jenſe Chaucer . A | He 


"CSI 
2 


. „ . « arg? it ue in abi. had | 
—_ 15 ; 5 Ko made for him. . 

= Re: Of Increaſe of Damages 4 Mailen or eee 9 
= © ind on Inſpection, we ſhall. be hereafter-to- 0 
I, CORO NEO of. extraordinary ene e © 
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"EET, „ Every I . Man's Liverty under f the Cuſtody. 
Ch. IV. of another, without legal Authority, is falſe ire 
ce. In 333. . ment, for which the Law gives an Action: and this, is 
a : 2 commonly joined to A ſſault and Battery ; for every. Im- 
cc priſonment includes à 1 my gs ROD ROY | 
« 3 ſeen, 5 e . 4 
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| Trl, Of Poe. under 171 Warrant. 


Keb. 1 the ARion for falſe 8 8 3 bh De 
1 fendant gives in Evidence that he took the Plaintiff by virtue 

©. © of a Warrant from a Juſtice of the Peace: and this is With. ; 

1 nin the Statute, though the Defendant be no Officer: for it 


* - * A - PI a n 2 a. Py a. rn . 


ſays, any others that do any thing by virtue of the 9 : 
of the Juſtice of Peace. 5 
If the Defendant be no Officer, tet 18 3 . to exe | ; 
cute his Warrant: becauſe the Juſtices have no power to F 
_ compel an Execution but on their oon Officers, who are 
appointed“ and liable to execute the Buſineſs of Juſtice: 
but the Defendant may juſtify the doing © ofthe Thing to 
1 which the Juſtice has Commiſſion, as Servant to the Juſtice 
of Peace; for the Juſtice may execute his Warrants by bis 
„„ ſervants if he pleaſe. A Conſtable. is indeed not Þ 
© _____ ,  compellable to execute a Warrant ont af his own Liber, Fi 
| ++ + becauſe he is only appointed by the Law as an Officer to 5. 
P. 606, keep the Peace within that Diſtrit ; but he * may execute f 
L. any Warrant where the Juſtice: bath Commiſion, a8 an fo 
; Private man may do, , being AO a POT rol * 
0 for that particular Fare . | * 
| Wannanr, where and ohm a iy Ga £ 1 = 
| | 4th of alle Tape Yonment. * 1 8 | 4 
ene + has now il the Juſtice exceed. his Jurifdigi aw : Y, 
Þ . 40 fon. A al cc 
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©. them in particular; as thus, the Authors, Printers, ane 
© Publiſhers of a ſcandalous and ſeditious Libel, the Paper | 5 "I 
* "uw ſo * being * in the Ward: 


« he's any 6 ner 'of united en at all Eve 
© ths Os who s under it mini/terzally, OT ao ny 90h, 
'«« For no Action can be brought — Conflable or This. 

« other Officer, or perſon acting under Onder of a Jabtice, Ter 1 FR, 
« for any thing done in Obedience to the Warrant, unt“ i 

« demand made of the Peruſaland'/Copyof duch Warrant, 
ce and Refuſal for the ſpace of fix days : and in caſe l ö 
« Warrant be Thewn, and a Copy taken, and an Adion. _—_ 
« afterward brought againff the Conftable without making 


ce the Juſtice a Defendant, the Jay ſhall, on production W 
« of the Warrant, find a Verdict for the Defendant, ot. EE 
« withſtanding any Defect of Juriſdiction in dhe Juftic e:: 


« and if ſuch Action be brought jointly againſt the Juſti ee 

4 and him, upon producing the Warrant, the Jury halli! 

« find for him: and if they find againſt the Juſtice, the 

« Plaintiff ſhall recover the Coſts he is to pay to ſuck 

« Defendant againſt the Juſtice : with a CO os if the PTS 

« judge certify the Injury was wilfully -and+malicioufly 1 

ec committed, the Plain ſhall de intitled to double 3 

ee Coſts. 1 ef 
The Officer muſe prove that he ated i in 1 to 2266, e. ' 

« the Warrant; and where the Juſtice cannot be * liable, P. 60% 

« the Officer is not within the Protection of the AQ. For 

ee the Rule extends only to Actions of Tort, and therefore 

© on a Conviction quaſhed, where the Officer was ſued ſor 

* the Money levied, by an Action for Ay had and re- 

« ceived, it was held that a Deane" of A N bas the 
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7M The © Officer canodt Juſtify an Impriſonment bor 3 Feltham v. 


ent of Taxes, under the general printed Warrant * . 
5. „ lch the Collectors have, figned by two ro Juſtices; but B. x 
* he muſt ſhew a ſpecial Farran. © te? | Rojas: 5 


6 cs 5 to a general Warrant to 2 peer Comm. 1 


cred, without naming them, it 1 clearly iL 291. 


ee perſans 

ec 7 and void for uncertainty : for it is the duty of the ? FP. 5.0. 0,60 
« Magifate and ought not'to be left to the Officer to x 82. 

CE jud q of the ground of ſuſpicion. 


o if a Warrant to apprehend all perſons , of a 
© crime therein ſpecified, without naming | 28 Wien 


5 
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And of. this Sir Villiam Blackſtone. remarks, that x 4 

< practice had prevailed ever ſince the Reſtoration of iſſu - 

T 1hg from the Secretaries” Office general Warrants of this . 
4 Kind grounded en ſome Clauſes in the Ace for regula. Wl <« 


ce ing the Preſs. That when in 1694 theſe Ads expired, Wl : 
the practice had inadyertently continued in every reign, . 
, and under every adminiſtra:ion, (except the Laſt four 60 
3 « Years of Queen ANNE) deyn 0 1633. 
4 P. 608. At that Period, in the ever memorable Caſe of M. 
Money v. 4 Wilkes, (whole Courage and Firmneſs in the great Con- 
. m. © teſt fixed the genſonal Liberty of Eugliſhmens in this . . 
3 Burr. Mansſ. ſpect perpetual, on a Baſis not to be ſubverted by the ce 
1742. «© Arm of arbitrary Power, under pretence of Law) the 7 
OY Validity of ſuch a Warrant was ſolemnly inveſtigated: WW «+ 
e and by the whole Court of King's Bench the Warrant wu 
7 e adjudged to be void. And Mr. Juſtice Ya xs declared ce 
5 . it was. ſo clearly illegal, that a continued feries of Pre- ce 
e cedents could they have been adduced, originating as. c 
* far back as FROM THE FouNDATIiON oF RaME, f Will «© 
. could not have rendered it other than merely void... . ec 
= Journ. © © And by à Vote of the Housx of Commons: the if. Wil «© 
2 22 Apr. 1766. “ ſuing of ſuch General Warrants is declared void. 10 
9 e It is in Fact no Warrant at all, and therefore will na Wl < 


F $0 | | 0 4 juſtify the Officer who acts under it. . 
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Dijſinction farther noticed betwegn Treſpaſs Vi et Armis od Wl © 


1 


N Caſe | 
7 85 CV 55 1 15 
„ This Action of falſe Impriſonment being in reality an Wil © 
* Action of Treſpaſs ui et armis, though ſeparated from the WW © 
5 * innominate Actions of the kind, as well for its ſpecific | 
importance as on account of its being of a convertible a 
Nature, and equally open to Indictment at the option of Wl 
the aggrieved: party, we are now to recolle a diſtinction | 
between a mere AGion of Treſpaſs on the Caſe, and an te 
| | « Act ion of TRESPASS. / M 
| 8 . . * f „ wy . . Pg TTY. tc 
p. 60% here Aclia on the c Zinn ol we 
))CCüͤõãͤã ò A For 07 7 $45 Shy ; e 7 e ; | = 
Morgan v. *© Andaccondingly, where the Declaration ſtated a diſpute ce 
WEE bh & between the Plaintiff and cne Thomas Davies, relative i ee 
8 + Perhaps the Expreffion of the vinerable Fade was, Au Unr 5 
cbnpDfrA, meaning anabgichlly, from the. Ride of dhe Btitiſn 17 
4 Conſtitution, 8 h A 2 «ee be Ws” oo $3571 I@ T5 | | 
; OE FT, "0 the | 


e among other ſpecial Cauſes, that the ſuppoſed Impriſon- 
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ee the property of an ewe lamb, and that Dawes, in order 1 
« that the property might be aſcertained in an expeditious. - 
manner, applied to the Defendant, a Fuſftice of the Peace, 5 
« and having related all the circumftances, requeſted him . 9 55 
« to examine Witneſſes and determine the diſpute; but that 
te the Defendant, well knowing the Premiſes, and contriv- 
« ing and maliciouſly intending to hurt the Plaintiff, and 
c to cauſe him to be reputed a thief, and to fubje& him to 
« the pains and penalties appointed againſt robbers and fe= 
« Jons, and to put him to great charge, on the 14th of N 
« 1786, falſely, malicioufly, &. and without any charge + 8 
« or accuſation made to him the Defendant againſt the "TM 
« Plaintiff, and without ſummoning him to appear, r 
hearing him in his Defence, and without any reaſonable 9 
< or probable cauſe whatever, and againſt his duty as Juſtice : 
« of the Peace, by his Warrant commanded*the'Conftables 
« to deliver into Cuſtody the Body of the Plaintiff, charged 
te on the Oath of ſeveral ſub/fantial Witneſſes before him, 
« the Defendant,” of feloniouſly taking, keepings and'de- 
« taining'a ſheep and lamb, the property of Zhomas Da- ES > 
& ves, and alfo ſheering-the ſame in order that they ſhould . = 
t not be known, and impriſoned him in the common Gaol + g 
te on the faid charge, from the 14th of July, 1786, to the TI 
« 14th of September then next ee VVV 

* « To this Declaration there was a Demurrer, affigning, , P. 610. 
«© ment in the Declaration mentioned was, if committed at 
« all by the Defendant, a direct Treſpaſs and Injury to 
te the perſon of the Plaintiff, and a falſe Impriſonment of 
* the Plaintiff with force and armt, and againſt the peace of 
« the King; and ought to have been accordingly proſecut- 
ed by the Plaintiff,” and not on Action of Treſpaſs on the 
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And the Court held this Cauſcof Demurrer to be good: © © * 
© for that here the immediate AQ of Impriſonment is from 1 
the Defendant, the Action muſt be Treſpaſs (vi et armis) „ 
* and Treſpaſs only: but where the A& of Impriſonment by 
one 1s conſequent on information from another; the Aclion 6 y_" 
on the Caſe is the proper remedy, That the Record ſtates 2 5 
* the Warrant was illegally granted, without proof and = 
without accuſation”: the Conftable is not liable; being Ws 
* bound to execute the Warrant of x Juſtice having com- * - ]ĩ 
petent Juriſdiction; and therefore, if it were not an Im. 
** -priſonment by the Defendant; it was not. Impriſonment'by 
* any perſon. , But where a perſon is committed to pri a 

; | 8 e e . l by for 


11 51 ” 


31 Car. II. 
C. 2 


Sending a Perſon priſoner beyond Sea, Tiable 0 peculiar Puniſh: | 


c which ſubjects the perſon guilty of it to one of the ſevereſt 


= Pi. c of our legal Puniſhments; this is, the“ ſending of any 


& Jeſs captivity. - This is puniſhed- with the incapacity of 
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* hy the Warrant of a. Jaftice without any Accuſation, 
ce ſome perſon is guilty of falſe Impriſonment;. and it muſt 
< be the Impriſonment of the Juſtite,. whois the-immedi.. 
«© ate and not the remote Cauſe of itt. 


p ; | 


e There is one particular ſpecies of falſe Tatpriſonment, | 


ce ſabje& of this realm a prijoner into parts beyond the ſea, 
<« and thus removing him from the protective arm of the | 
“ Laws, and encompaſſing him with the horrors of hope- 


«© holding any Office, and excluſion from the Benefit of it 
<< Pardon from the Crown, and is ſubjected to the pains and f 
cc penalties of a pry thoſe pains and penalties are 
cc indeed great: for the Defendant upon whom they attach 60 
cc is out of the King's protection, and conſequently can 
c maintain no ſuit: his lands, tenements, goods, and 
c chattels, are forfeited to the Crown; and he ſhall be im- 
ec priſoned during the pleaſure of the King: which, if it 
<© mean till the King pardon, muſt be, by the Statute of 
6 Habeas Corpus, in the preſent inſtance, during the life of 
ec the Offender. 92 5 ) ͤ 8 ce 
„Thus is the tremendous puniſhment deviſed againſt x 
cc the Adherents to the civil Uſurpation of the Papacy, applied 5 
& to the attempt of depriving any individual of his Coun- 
ec try, and the protection of her Lacs. 1 
„The Crime is one of the greateſt poſſible to be 50 
c committed againſt Society: and if utter confiſcation 1 
cc of all property (which extends the ſtroke to the 8 
c jnnocent family of the delinquent); if irredeemable bon-⸗- © 
ce dage (which . exhibits the total privation of Liberty 3s 1 
cc legally poſſible) ought in any inſtance to be inflicted, it . 
6 is impoſſible to ſuggeſt a Caſe more * deſerving of ſuch a 5 
ce ſentence. But the Voice of Nature ſ and the Voice of Q 
ce civil Wiſdom can be never really at variance. There are 2: 
ce certain limits of Puniſhment which the Eye of. Juſtice bh 
te diſcerns with unperturbed Clearneſs in every poſſible | 
e inftance. And in a Conſtitution which has Liberty for bo 
« its End, it merits the moſt ſerious regard, whether the ” 
c pexpetual deſtitution of this facred right ſhould be deem- oF 
e ed competent to be inflited by the Society on any Cri- Fa 


Menguam aliud Natura aliud Sapientia dic. ; 
s | . . „ minal; 


LO 


ee minal; and whether it be not in every reſpect better, 
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7 


VVV 


*« cannot live confiftently with the Life and Freedom of 
« others, unleſs in perpetual Cuſtody, mould die by the 
« ſentence of the Law, rather than live an exception to all 
« the rights annexed to the Citizen and inherent in the 
« Man. Ought not the Conſtitution of ſuch a Country to 
« pronounce to all by rare and extreme neceſſity, any of 
« you may be deprived of Life under the Authority of the 
60 Laws, and by the Judgement of your fellow Citizens ; 

« but of Liberty, without hope of Reſtitution, never. 
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e SLaxpER is. defaming a Man ſo as may endanger or Comm. II. 


* It may be by either ſpeaking, writing, or other 
| OT x17 63 

| Confhution from the Words :—of impoſſible Charges. 

ee There is one general Rule reſpecting the Conſtruc- 
« tion of Words charged as defamatory ; they ſhall be ta- 


fen in their natural and obvieus ſenſe, reſulting from the 
proper import of the whole conſidered together. 


« damage him in his Life, Liberty, Reputation, or Pro- A 


«© Thus, where the Deſendant ſaid to the Plaintiff, I Ward v, 
© know you very well; how did your * die? The — 3p Rep 


« Plaintiff anſwered, as you may, if it pleaſe God: the 
te Defendant replied, No; he died of a Wound you gave him. 
« On Motion in Arreft of Judgement, the Court held the 
% Words actionable: for they are, in the whole frame of 
© them, ſpoken by way of Imputation. And Parker, 
„Chief Juſtice,. ſaid, that it was very odd that a Court 
“ ſhould be trying, after Verdict, whether there may not 
© be a poſſible Caſe, in which Words ſpoken by way of 
e ſcandal might be innocently ſaid :. whereas if that were 
in truth the Caſe, the Defendantmight have juſtified. 


* And the Rule of Conſtruction here noticed being # P. 


te founded on univerſal Principles of clear and concluſive 
% Reaſoning, pervades the whole of civil and criminal 
Evidence. „ f f | 

The charging of another with a Crime of which he 
cannot by any poſſibility be guilty (as killing a man who 
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x 


Subſtance of the Words generally ſufficient to be alleged, | 


R. Abr. 
2 . * 


Avarillo v. 

Rogers. 

Guildh. Tr. 
1773, before 
Lord «PE 


Gueſt and Loyd. 


 Geare v. 
Britton, per 
Lee, Ch. J. 
1746. 


— > 615. 


Herrer v. Dow- 
ton. O. B. 
S. aft Tr. 
5 G. III. 
L. N. P. 8. 

- 4 Ed. 


v; i 19 „ ” N 
: a #714 i 5 
* 
1 
I» £4: 30 ot * ou, f Roe F * Ez L 5; 
g 4 j FRE 3 : 2 1 
e 9 * . 
4 * 1 — — f » j : BS > 
: ; ” » $ — . 5 8 
= 


n 


« is then living) is not aQionable on the general ground d 


* 


* Slander, becauſe the Plaintiff can be in no legal eg. 
ce paxdy by ſuch charge: but ſuch matter muſt be plead. 
& ed ſpecially, and cannot be given in Evidence in ſup. 


port of the general Tiſue not guilty. . 
„„ ie 


as 


— 


e Generally oh Words / en, the Plaintiff may prove 


© the ſubſtance of the Words, and it will be ſufficient if 
& there appear no material difference. 8 8 

ee Where the Words are laid in the third perſon, as }: 
ec deſerves to be hanged for a Note he forged on A. and the 
*© Words proved are in the ſecond perſon, you deſerve, this 
& Evidence will not ſupport the Declaration: for there is a 
ce great difference between Words ſpoken in a paſſion to x 
ce Man's face, and Words uttered deliberately behind his 
wy back. 2 5 0 | | 


T 1 17 LE IV. 
General Stair: 


% Words of general Slander, importing a raſh and paſ. 
ec fjonate temper in the Speaker of them, will not ſuftain 
* an Action, unleſs ſpecial Damage be proved, as Loſs df 
c Marriage, of Employment, of cuſtomers ; and whether 
© the Words be in themſelves actionable, or not, the 


* o 


© not laid in the Declaration. 


, Plaintiff ſhall not prove a ſpecial. Damage, which he ha | 


* Words not adtionable where ſpoken without Malice on juli. 


Wards ſpoken for juſtifiable Cauſe, 


Where Words are ſpoken in Confidence, and for the 
& ſecurity of a-perfon really concerned in the information 
they are meant to convey, and without malice, no Adli- 
* on lies: as, he cannot ſtand it lang; he will be a Bankruft 
c oon; ſpecial Damage was laid in the Declaration, that 
«© in conſequence of theſe Words, one Lane refuſed i 

| by : . « tr 


eg. 
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ain 


3 of 
her 
the 


has | 


10 


e cnable; for that a man cannot be held reſponſible for e 
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U ebe the e fg e 1 Zane was the only Wits 
_ 6<-nefs called for the Plaintiff and it appearing on his Evi- 


e dence, that the Words were not ſpoken” malicioufly, but 


« in confidence and fitend{hip to Laus, and for a Warning 
« to him, and that by reaſon of ſuch advice, he did not | J 
« truſt the Plaintiff with the horſe, PRATT, Chief Juftice, e A 
« directed the Jury, that, although the Words were other- „ 
« wiſe actionable, yet if they: ſhould be of opinion that „„ 
« they were not ſpoken out of malice," but in manner be- 5 4 
fore mentioned, they ought to find the Defendant Not | 
e guilty and mw P ² > a oo EH 4 
„„ And on the fame Principles, — <= a ſervant brought gqmenſon ME. - 
© an Action againſt her former Miſtreſs, for ſaying to a Stevenſan en 
« Lady who inquired. after. the Plantiff's Character, that 2 7 wir 4 7 
e ſhe Was ſauey and impertinent, and often lay out of her 6G, H Nn 
« own Bed; but that ſhe was a clean girl, and could do her L. N. F. us fun- ' 
« work well: the Plaintiff proved ſhe was by this character F* , 
c prevented from getting a place: yet by Lord Mansfield, 
< this is not to be confidered as an Action in the come 
“ mon MR Defamation by Words: that the Gif of ite | 

«© muſt he Malice, Which is here not implied from the ac- — * 

« caſion & of ſpeaking the Words, but muſt be exprefsly * P. 616. 

« proved. That it was a confidential Declaration, and 1 

© ought not to have been diſcloſed. But if without 
„ede given, this would be a Foundation for an Adi  _.- 
60 on. 3 C T 535 
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Words ſpoken of Perſons in offical Unt.. 
& Tt he bees held chat in Offices of Profit, Words that 1. 1.5 4 8 ; 


import Defe& either of Underſtanding, Ability, or In- e 


te tegrity, are actionable: but that in Offices of Credit, 
“ Words that impute only Want of Ability are not acti- . 
% Want of Ability as for Want of Honeſſ r. 8 : 
«© But that in either Cafe, charging bim with inclinations How v. Prin. 
© and principles-which ſhew bim unfit, is ſufficient, with» Salk. ss. 
out charging him with any AQs: as to ay of a Mem 4 
© ber of Parliament, He is @ Facobite, and is for bringing 
« 1n the Pretender. | Oy | 9 „ | 
Words concerning Perſons in a public Office, which comm. II. 
* impute qualities or defects naturally tending to the diſ- 124 1 
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5 + Fe parageme bids and oſſice, are held more 
4 „ higbly injurious; than when uttered of a private perſon: 
4 and it ſeems that Words of general Defamation-ipoken 
I 25 concerning ſuch may be! aftionable; en _ Ty 
3 OW, me CHEN they nn YI” DL OLE 
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„ -Thers 3 is a ſpeties bf compound AQion very neh 
S whine ee brought in the preſent Age, which is ſcandalum mag na. 
« tum: this in ſo far has the property of  ® civil Action a 


* P. 61 Te. cc jt gives Be to the party injured, beſides ſuhje unn; 
f its P. 3,4. © the Offender to » Tmpriſonment for che public Wrong. = 
_ Os. . It is needleſs at this time to obſerve on the Idea, that 
F Mod. 3. 9 Proſecution of this kind words Thould be taken 
„ 2 Mod, 180 in the worſt ſenſe; as if the Honour of perſons in high 
Bradley and 2 rank, or the ends of public Juſtice, were ſerved by ſup- 
3 len 1. * poling words in reference to ſueh perſons to have 'aſcan- 
= << ens import, EF to: their er and obvious 
; 5 of — 26 | 7. 88 Tenſe. Ark . 5 — Heile 
4 co. 13. And on this Alien of abies. atem, or in an 
2 Mod. 166. N upon a Libel, the Defendant may fuſtify as in 4 
. hon common Action of Slander! but'i in none K theſe can he 
67. ; <, properly give the Truth of the Words in Euidence on the 
| ce general Iflue; otherwiſe than in Mitigation of Damages 
at moſt; and that too under many reftriftions :* indeed 
<« jt ſeems that he will be now obliged to juſtify ſpecially in 
| | c all Caſes of 1 825 be oe en the WINES ot | 
Ster. 1200. (0 the at 15% ths © 5 $41 
1 We” - Tr zn - 
3 12 . nagen, 1s Juſtin, | 
4 ans on an 1A Midas of Slandey; the Defendant” 50 8 s 
“ juſtify, or, if he think proper, give in Evidence, under 
i vcathe general Iſſue, that the Words were ſpoken by him as 1 
5 c“ Counſel, and are relevant to the Cauſe ; or that he ſpoke . 
1 2 3 58 e them out of concern, in a friendly manner: jew f ſhall , 
| db. 1751 4 not, in making idle Report to the PEGS any $ 
e IT? thathe: hand it of xvii: 5 4 , 
| 2 1 Hyg J ] ]ͤꝙu EO ne 60 
. T 2611 66 
F rad %% pert ® : EE 6 


TO, 


1 abe * enorme. Th 


8 4 * N * * 73 N 
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& With regard to e ade if an Action be 3 Lake v. King, 
[ge for Words written or printed und it appear that they s "Wy 
1 cc werk contained 1 in a Petition e Partaih bit, this for Ma. „„ 
| ten ter pertinefit to the Petition ſhall exempt Words: Whieh 1 
1. © otherwiſe would be highly actionable. e 3 
| e It is otherwiſe if ina Petition to an Auwa Cod, Owondy, Buck- — "i 
4 ve e are introduced” 103 matters not eee in i hat | oy: Cart nl. 2 
| {66 9085 G Ut 55 2 . 6 1 if ro 2 1. 11 


£4 5 „ 4: 4p +: L 8 ; 
27 2k <4 bf . ? £ ROY 
; f 

n 


. 
14 18 8 ra ie in | „ 
4 0. „ With gelpeck de e gudifpäng of the "Truth of — 508 Shs oy > — 
— „in an Action for Slander, ipoken « 7 wrinen, the follow Stuart. 2 „ 
— Leet ing Caſe i id ier , „ r TB ; 
4 The Plaintiff brought his Action i in the. Common. [Pleas F 27 ON uk 
5 06 for 8 Libel, printed in the Morning Poft, which. was: ſtat · — 
i 1 ed in the Declaration; with LJumendoss to this effect 27 95 
4 The publie cannot” be too frequent! cautioned againſt 8 | 
e * notorious ſwindlers and common informets. A net of © © 
e e theſe hornets, meaning” the notorious ſwindlers and com- . 4 
$ mon informers) Who live by ſucking the honey produced -, 3 
d ee by induſtrious bees, have lately been diſcovered dividing. dae ates 
n c their ſpoll at their neſt in the corner of the King's Raad, 18 
ff «© (meaning the dwelling-houſe of the-Plainciff) from whence 3 
© (meaning the ſaid dwelling-houſe of the Plaintiff) they . 
= - the ſaid notorious ſwindlers, &c.) have "0k 
fore (meaning before thetime of printing and publiſhing 
c the faid Libel) iſfued, to ſting the unſuſpecting (mean 
© ing to inſinuate and be underſtood & thereby thas the ſaid 4 p. 61 
Plaintiff was illegally, fraudulently,” and diſhoneſtly con- 8 


er © nected with divers ſwindlers and common informers,” 

er and ſhared with them the ſpoil and plunder by them from | | 

2s ce other perſons / unlawfully, Ste, and by ſwindling gotten 

ke ce and obtained). The head of the gang (meahing there- e 

all „by the Plaintiff, and alſo that the Plaintiff was the prin-' n 
. < cipal and head of the gang of the ſaid ſwindlers and' — 


© common informers) poſſeſſes in a ſtrong degree the attri- 

| © bute. of a gentlemen called the Devil, who firſt ſeduces, _ 
LE then ſtimulates, and at laſt deceives, and leaves his Gupes Os : 
* to puniſhment, &c. © | | | 

„ The [Defendant pleaded, that the Plaintiff had been 

1 8 fraudulently, _ diſhoneſlly connected or 

14 Þ=1 2 " "5 ud 


— 4 2 


% 


0 Gag to ſtate thoſe facts ſpecifically, to give the Plain- 
5 tiff an opportunity of denying them; for the Plaintiff | 
„ cannot come to the Trial prepared to juſtif/ his whole 
life. That he ſhould be at liberty to charge the Plaintiff | 


eue re er xvivnNerx. . 


et and was one of, à gang of fringlers and common in · 
c formers; and had alſo deen guilty of deceiving. and de- 


„ frauding divers perſons with whom he 2. had dealings 
and tranſactions: wherefore he printed and PIR 


„ 08-: 


2 On gente Demurrer to this Plea the Pinus 
e for cauſe, that the Defendant hath, not ſet forth or ſhewn 


| - by his plea in what manner the Plaintiff was illegally, 
3 an, and diſhoneſtly concerned, and connected 
e with, and was one of, à gang of ſwindlers and infor- 
ee mers; nor ſhewn with gar in particular he was fo 

© connected, nor whom in particular he has ſo deceiyed ; 


ce or in what manner, or in what particular dealings and 


_ . tranſactions: | concluding, that the Defendant bath ſet 
es forth the charges in that plea contained in fo uncertain a 
de * manner, that the Plaintiff cannot know what particular 

“ Facts the Defendant will attempt to eſtabliſh by Evi- 


* dence on the Trial, and therefore cannot be e to 


5 «* di rove or anſwer the ſame. © - 
he CovaT were of opinion, that this Plea. was | 
* 3 bad, as pleaded by the Defendant, for its gene- 
IF * Ty. When the Defendant took upon himſelf to 


N generally the charge of ſwindling, he muſt be pre- 
parcd with the facts which conſtitute the charge z then he 


ve. With ſwindling, without ſhewing any inſtances of it, is 


et conitrary to every rule of pleading» If this Plea were to 


e pe allowed, it would be to ſuffer any perſon to libel ano- 
* ther more on the Records of the Court than he could do 


in a public Newſpaper. He could not prove the Juſti- | 
< fication, as he pleaded it, by general Evidence; but he 


ce Has tio Jafification, unleſs he can prove the ſpecial in- 


« ſtances; and knowing them, he. ought to put them on 
the Record, that the Plaintiff may: de prepared to an- 


wer hem. 
And on theſe Reaſons'the Judgement of Commen Tl 


BS wy theDefendant was reverſed. 


1272 2 K*. 


Taba, by mercantile Bill... 
Bill of Exchange drawn Nietlufly. | 


«A Note payable to 4. B. Vi 85 is 5 good Evidence in 


T1 1 


be bal ora Libel. 
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„ « Defamation a as in the preceding, of Ault and Battery, L. 2 P. * : 
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< js limited: but this muſt be pleaded. With regard” to 4 £4: 

« Aſſault and Battery, the Limitation. is four years} 3, with 
regard to Sl o. 

„ But in of Slander, this extends not to Seni 'Litt. Rep. 344; 
« lum MAagnatim nor to Caſes: where the ſpecial Damage 5. nay e, 
is the Giſt of che Action z yet where the Words are in rere N 
ce themſelves actionable, pens . Will hog: take L. N. Re Us 


3 A P T * * v. 5 Gi 156 
208 Marzo zus „ lesnee rie-, 


10 1 pretence Ar "a. which a 1 remedy. is | 3 

r by Action for ma liciaus Fruſecution. „ 4 
There is a gr Difference between à civil ſuit and an L. N. p. ch. i. 1 

0 Idictment. It is not actionable to bring an Aion, | 

© though without ground: for it is a Claim of Right, 8 5 

© and the Plaintiff finds pledges to proſecute, and. is . | 

© amereiable for his falſe Claim: and although theſe. two - x", 

& reſtrictions are now in effe&t ideal, yet there is a ſubſtan-xk 1 

te tial one; which is, that he ſhall anfwer' | in Coſts. „ 

ee. An Action will lie for ſuing the Plaintiff in the Spi- Co a 

* tuel Court wI r nour Causs: and caufing him to be Oy | 

ce excommunicated falfely, fraulently, and malicionſly, * * | PF; 82 

© WE&THOQUT GlvIiNe uu Nor ick; whereby he was 


| He * th Sens" 55 „ . 


— 


* put to great Coſts. 


4 On a Declaration for charging the Plaintiff with the H.MSS: 
* Crime of Felony, the Plaintiff cannot give in Evidence 1. 66-18 


* Words only, but Acts, as arreſting, charging the Con- Edu. 


© ftable- with him, or convening him before a * 1 e 9 
« the Peace for Felony. | 7 Ir per P. 16. 
1 Keb. 36g. | 
4 Law of Evidence, wherever thus 4 d refers tos Wak of Savw. 2bz ' 
n 758. 55 „ 8 
| ge 
| wi Law of Evie 
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N R ALL 5. ROITA WITS -- FF 
L. N. P. 13, 4 © In ſupport of this Action, the Plaintiff, where he 
4 £d charges that be, was thereof diy acquitied,. thould-prodiice - 

da pine a Capo F the. Inditment and Arquittal on Re- 
& cord, and the ſupſtance of the Evidence given on the In- 
c cictment, and the Charges of the Acquit tal. 
| He may allo find it expedient to prove other circum 

„1 Kances callaterally, ſhewing that K ging eee was 
tc malicious and without probable; Cauſe: and he may 
e give in Evidence the ſtate of reſponſibility of the Defen- 

i 4 Wm E 


. © 1. 4 2 f* dant, | with egare 40 Damages. 88 r 885 8 
s . The Defendant's Name on the Back of the Bill is 
N. P. 14. © ſufficient Evidence of his having been ſworn to the Bill; 


te and indeed the beſt Evidence: though the Indorſement 
e of Witneſſes be no part of the Record; and you ma 

* prove that he was ſworn, without his Name to the Bill, 
* © But you muſt prove by other Evidence that he was 
P. 623. ce the Proſecutor; for his name being onthe Bill is:no;preof 
e Fü VC C 
L. of Ev. 179, e In ſupport of a Declaration, charging a malici 


* 


ipport of 2 ous Pro- 
89, e ſecution, and that thereof the Plaintiff. was duly acquitted, 
ä 71707 entered by the Attorney General 
4 is not ſufficient, ..HoLT, Chief Juſtice, argued, this is 
* ſo far from diſcharging the party from the 8 
ee it did not diſcharge that very Indictment, but that new 
te Proceſs might iſſne upon it. That if be had pleaded 
H. MSS. III. ( Not Guilty, and the Attorney General had „ it, 
| Goddard and (c that would have done, The other Judges appear to have 
Smith. 4“ held that it was a Diſcharge from that Indictment: but 
N Fi that it did not operate as an Acquittal of the Crime, 
4 . n. e 5 55 conſequently the Evidence did not maintain the 
6 Mod. 261. Declaration. 3 r 
5. CG. „ But although, if the Defendant lay an Acguittal, he 
þ. N. FP. 13. ec muſt prove it, yet it is not neceſſary that he ſhould lay one 

in order to maintain this Adtion; for where a Man is 
& fallely and malicipuſly indidted of a Crime which hurts 
. his Fame, endangers his Lihert or puts him to expence 
2 Str. 999%, 8. 8“ in defending,” an Action lies: 5 the Miſchicf is in fo 
Jones Sogn: © far elfected, though the IndiQment be inſufficient, or an 
Lo N Gs << 72noramus be found. And in a, Caſe where the Perjury 
T. 16 Ja. 1. was ill aſſigned on the IndiAment for which the Action 
Chamters v. 6“ for a malicious Proſecution was grounded, the whole 
nde ee 1. Court diſmiſſed the ObjeQion of the ſuppoſed incompe- 

. 0 e 1 0 0 | | | 

Str, 691. © tency of this Action, becauſe the party could not legally 

5 „ 3 Sf at de have 


1 


„„ e or en, „ 98 


et band e beer convided-iobſeiving,” chat a had TndliQihetit „ P. 624 
cc anſwers the purpoſes of Mallce b 5 putting the party to om. 0% 


» 


e expenee, and expoſing: him, though it ſerves no urpoſe A 
ce of Jaſtice in bringing che party 't6 puniſhment,' if guilty. e 4 
If the Action for? à malitious  Profecution-. be | broagt t 
„ apalht ſeveral, and only owe be found guilty," it is fuffici- 
nt: for there is a great Difference between this' Action on 
c 0100 Cafe in che Mature of à Conſpiracy, and a Writ of 
E Conſptracy at Common Law: for in this Py gs no 
2 * ſuſtaitied! wa Ground of che Ates. 6 bee 


2 


ann * X Ny TY} 10 ky Lr n 
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966 © Though an Adtion lie, 10 prevent "ka 
.« Wrong to Innocence, for a malicious Proſecution, et 
e jt is not favoured, leſt the Courſe of Juſtice ſhould he ENT 
c impeded. And therefore if an Indiftment be found by _ _ 
te the Grand Jury, this is prima Lacie a juſt preſumption  * n 
« of probable Cauſe, which the Defendant, on a charge of 77 
ec having maliciquſly. proſecuted, is conſequently not Mues * 
' ve to proxe, but the Plaintiff muſt diſprove. l 
And it ſhall lie upon the Plaintiff to prove Malice: SPY 3 
e even then, if be do prove b et if the Deſendant ſhew Qui p 
2 Cauſe, be ſhall have a Verdict. „ „„ OI 11. 
'« And when the Defendant finds it neceſſary or ex- a 
« pedient to prove that there was probable Cauſe, Evidence 19s 6 rod cur. 
<6 3 by the ü in e of the n is ot 


8 22 if pred Cauſe nece by to fort an Lais, A 4 * y. 62 5. 


malicious roſccution. - , 


6 
1 . 
47 


ec Where the Facts upon which the ſtreſs of the * Parrol v. rin. 


© turns lie within the knowledge of the Vefendant himſelf, Po 18 
*© there it is incumbent on him to prove that they conſtitute oY -% T7 $ 
« a probable Cauſe, otherwiſe the Plaintiff ſhall recover, rh 
it: { without direct ae of A „ 
11 IV. 7 
8 1 


"Wit Suttner admi Fun: in this Inflonce ex Neceſſiate Ret. © 15 2 


When the Action is for a malicious Proſecution for 
te” 4 Nia the firſt part of the Defence muſt be to prove 
58 ' the Felony committed: and therefore, if no perſon were 
a cc by 


ä 1 
— % Y * A 
. þ 8 \ «4 ö 

, ö X { 


THE; LAW, OF HYIDENGH- 


6 Mod, 236. „ by at the time of the ſuppoſed Felony but the Y ife of 

"30 _ 85 2 Defendant or the Defendant himſelf, 1155 Jath at 

E. MSS. III. the Trial of the Indictment may be given in $f 

I. of Ev, 180. ce prove the Felony : and accordingly Hor r, Chief Juſ- 

: « tice, in ſuch, Caſe allowed. the Evidence of ber Oath, 

« which ſhe made at the Trial, to be given to yon: the 

e Felony committed: for otherwiſe, one that ſhould be 

cc robbed would be under an intolexable miſchief: ſince if 

ee he proſecuted for ſuch robbery, and the party fhiogld be 

ct at any rate acquitted, the Proſecutor would be able to 

© an Action for a malicious Proſecution without the poſſibility 
6 of making a good Defence. _ 8 


5 RY DEGI. 


, This appears to be analogous to the Aeris deli mali of 
a Aran 543, inte the Roman Law. In its ſtricteſt ſenſe indeetl it * 
Lx. r. 5. 11. © limited : and lies where one man does a thing in the 
8 I. th; e name of another whereby that other is damaikied ox pre- 
N © judiced. As where one brings an Action in the Name of 
Pitz. N. P. “another without his conſent, and ſuffers a Nonſuit, there: 
Ed. 1730, Þ © by charging the party in whoſe name the Action is brought 
217. ce with Coſts ; or I he ſuffer a fraudulent Recovery. And 
| ee in ſuch Caſes the Writ of Deceit is the mean to reftore 
5 the party to the Lands, or the Profits, or the Debt, or 
© to give him compenſation in Damages, according to the 
) ⁵⁵¼ 8 
3 N. . <« 80 for a ſpecial Warranty on the Sale of Goods. 
. ce This was regarded as an equitable Writ: which ſhould 
„ c not abate for Form, if it were good in Subſtance. 


. But it could not be ſued by Attorney: and on the whole, 
8 * an Acfion on the Caſe in the Nature of Deceit being more 
| « convenient and comprehenſive, has prevailed in its ſtead 
in moſt Caſes of perſonal Wrongs., - 
OP. 627. V 
Acro om Tux Cay in the Nature of Writ of Dz- 
3 | EIT. Fraud muſt be ſhewn.... 
L.N. r. % . This lies wherea perſonby falſe Affirmation in Words, 
Ed, 30. % or otherwiſe by equivalent Actions, impoſes upon ano- 


Ather to his damage who has placed a reaſonable Confi- 
das dence in him. As if a Man in pofſeſhon of a horſe. or 
* a lokery ticket Tell it to another as his own: for in per- 


— 2 4 85 wow 


« ſonal- Chattels Poſſeſſion is « Colour of Title ; ſo as 


1 - 


— 


Medins aud 


4 8 
o 
* 
% 7 S 
to Stoughton. 5 


9 


« be a reaſonable inducement for the belief of Ownerſhip, 1 


« while nothing to the contrary appeareth. 


* 


« As Froud In the Gift. of this Action, the Plaintiff mut: 


« ſhew ſome Ground to prove chat the Defendant knew 
« the Goods were not at his Diſpoall . 

« Where the Vendor affirms the Goods are the property 
« of his -Friend (a Stranger to the Buyer) and that he bas 
« Authority to ſell them; if the Plaintiff- prove them the 
« Goods of another, this is primũ facie ſufficient; and he 
cc needs not to prove that the Deſendant knew them to be fo ; 
« for he has now eftabliſhed a ſtrong preſumption of Fact 
« againſt the Defence of their having been fold by dire&ti- 


. Jo 


« on of the Pefendant's Friend: and after this proof, if 


« the Defendant. would excuſe himſelf, he muſt ſhew that 
he himſelf was deceived by a ſuppoſed Owner. : 


* Evident Defedts not the Subject of this Ain P. 68. 


« Where the Seller is out of poſſeſſion, the Aion mult 
© he grounded on an expres Warranty. M | 


* If the Seller affirm the Rent of an Houle to de more 
* than it really is, whereby the age is induced to give, 814. 
ion will lie for the Deceit, Tr. 1g 


“ more than it is worth, an A 


1 


- 
i 


** * 
„ * 
\ , . 
Ar. II. 


* for the Value of the Rent is a matter which lies in the Lea dias v. 
* private knowledge of the Landlond and Tenant, and Riten and 
© muſt be the ame to all as a meaſure of certain profit. Selby. 

* But if the Seller had affirmed only that A. B. would Salk. 417. 8. P. 
* have given ſo much for it, whereas 4. B. had never of- 1 n 


© fered Jo to do; or if the Seller had affirmed it to be worth 


e ſo much, no Action would lie; for in either Caſe the 


a 1 might have informed himſelf of the Va- 

ue. | . | FP tet 
And fo in all Cafes where the Purchaſer may caſily 

% diſcover the true Value, or where the thing may be of 


* 


* 


4 more Value to one man than to another, as Jewels, Pic- Tes 


* tures, &. 


* ſtone which h ed to be a Bezoar ſtone, and as 


| | | RENE 0 > Cro. Ja, 41. 
© Where 8 — having fkill in Jewels, had a 


* ſuch ſold it to thePlaintiff, Judgement was arreſted be- 
* cauſe the Declaration did not aver that the Defendant 


* knew it to be not a Bezoar ſtone, or that he warranted it —_ ” - 


© for one. 4 


Salk. 21; 


cc if the Vendor affirm an Horſe to be ſound Wind and Te. 5 A. B. R. 
Limb, whereupon the Purchaſer giving Credit to the ſaid 


* Aﬀertion, purchaſes the Horſe, which turggeaut to:have 
been unſound at the time of the Sale, an Action will 


— 


lie for damages occaſioned by this Deceit: otherwiſe it 


ſeems, 


Proctor 


= 0b regen, 


« ſeems; if 15 be à elear and *: evident Defect; Yy i 
c without a very ſpecial Warranty à Man cannot be feg- 6 


e ſonably, intended to have included this in his Aﬀermaii-4 


e on: he may indeed undertake for a plain bs os: T* 0 


— 


Skin, 1 19. 


1 Lev. 247- 

Cooper v. 

Witham. 

20 Cur, II. = 
and 


Bury. 
Hil. 17 G. II. 


0 9 


c ed it by not ſuffering her to live as 4 a lingle Woman, wy 
ee ſuing a Divorce. 


GE s 
P. 630. 
Garford v. 
Richard ſon. 
Tr. 36 Car. II. 


1 be liable in a ſpecial Action on the # array: but finder 
mw SAS to be iheluded: Unten the Horſe were Patche | 


» Ley: . 25 « 1. hes den aid; if a | ariſe Man 5 — to be ſu 


6 ver Damages 


* £ {ſation and- Contract 'of the Wife will not bind the 


„ fidence of her being lawfully his Wife, and that he was 
legally liable on her Account: and it ſeems unreaſons- 


ec in ſuch an Action brought by a Woman, gave Judge: 


ec ted, there ſeems no reaſon for doubting that in ſuch Caf 


«. if he chuſes ſo expreſsly to charge himſelf, "and: (hall then 


a general Warranty: palpable*Defefts all not be * 
* 8 on the Credit rr Waren. * 0 


+ 53 
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£4 2432 


cc gle, and _ A. B. ſhe may bring an Action to reco- 

or the Injury Acne her by the Deceit : but 
ce that ſuch an- Action will not lie for a Man who is im. 
% poſed on by a married Woman, becauſe the Conyer- 


6 Huſband. 
#1 Ver it ſhould Wem this latter Rule Caninot be Withou 
& ſeveral Exceptions; for he may have paid Debts in con- 


© dle that the real Huſband ſhould not anſwer for this im- 
«© polition practiſed by the Wife, ſince he might have prevent. 


* The greater difficulty : ſcems to de with regard to the 
5 Action on either (ide, that it is grounded on à Felony: 
yet the Court upon a Motion in 7 Arreſt of Judgement 


« ment for the Plaintiff, holding bans Action to be main 
& tainable. 
„ And ſuppoſing the party tried for! Bigamy and n 


U the party diſlionoured and aggrieved by a marriage thus 
„, illicitly contracted with her miglit bring his Action for tht 
e Deceit: for, as before has been obſerved, the Evidence 
% on the Indictment is not Evidence on a civil Aion res 
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e We are now to Elter on hs third ha laſt Part of tlus 
<6 Third Book: the ſubjeR of which will be the 0RDINAR! 
0  ERIMINAL — TION at CoMMONLA w, and tie 
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« been precedently conſidered in another View as the ſub- 
« jet of civil Action: proceeding thence to Offences, 


« Action, butexclufiv Indictment; or, if ever of civil 
Action, yet ſo unfrequently and 1 as not to be 
« properly referred to our former Claſs of neutral Cauſes, 
« for which either the private remedy or the public fatisfac- 
« tion was indifferently purſuable: our third Claſs will be 
« capital, Offences ; not all, for it is a . melancholy. Truth 
« that this would open a wide and dreary Prof vet indeed. 
« but ſome of the moſt remarkable, beginning with thoſe. 


er- (which are the deepeſt Offences againſt Society. 
« into TUREE' SECTION: 


* * * 
1 7 * 0 7 2 * * 5 2 
4 4 £4 . 18 * Js FR 1 8 i 1 5 2 
on | 5 2 
x ap — hy FER.” 5 a p 
WE 85 : 3 j 4 7 7 5 4 $ * 4 4 © 4 
: . o 
* 1 * 1 * 7 < Pl * 1 * 4 pv 
p 3 bk 8 <& 4 1 * 7 uli * x >", 1 0 £ 7 14 * . 
na- | 7 ; 
L 8 5 F 
* * 2 — * ks. 2 ; 2 * * * «4 £ 4-4 * & 3 n +: 1 1 
im- ? 3 n 7 , 
- * 0 5 1 £ ? 4 > * 
a : p : 4 0 1 N 
e > 1 „ „ 0 
ents | eh, 1 
1 £ "5 * 4 i k 
> | + A | 1 74 + we 
is 0 89 - 4 i * 1 PLC” > 4 
J * — 8 " 7 5 8 
is — A "2 * 
ö * - n * = » 
£ ] | 4 0 + o 0 1 . 3 > 
* . * * * . - * ” * * 8 e 
X 4 +. 
* . ? £2 5 * * * * 
* 8 7 8 is * 


ry: e Barreiry, | „ e 
nent A 1 2. Per jury, 12 1 2 e as i 3 

Ige- 05 2 0 ge 2 PP 
5. Malicious Miſchief ) a OD 
nit- Her - Riots and Ns n Where noi 5 


| the . „. 
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4. ' Coinagr, where not regarded as. Theaſon. 

. 5. Grand Larceny, © | by 8 
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« And this we think will be beſt treated by commencing 
« the Inveſtigation with thoſe Miſdemeanors which have 


« neareſt to miſdemeanour, and terminating with thoſe _ 


8. WiLyvuL | 


« which, though nat gy „ are the ſubje& not of civil 
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| . OY ASSAULT. "rd e 15 
te 
* 0 Wbst is a an 4 fait and Battery ji in general bas 1 8 
145. * * | already under the conſideration of private Wrangs, for * 
_—_ c which a een array was to be given in Damages by c 
„ civil Action. 1 
We have now only to treat of ſame fow circumſtance Wil < 
ot 75 © reſpedting theſe Offences, when proſecuted. by IndidFmen 1 
* | <c or Information, ' m 

| And firſt, a fighting in private, though by conſent, 

« with unlawful, and much more if with deadly weapons, 
& is an Affault which may be brought to Trial by Indid. WW E. 
& ment; if in public, it is ſuch a contempt of the public In 
c“ Peace, and ſuch an Incitement to Difarder, that it is de- tha 
ec nominated an afre y. 21 
2 "x; 2 Again, an . is committed by fopping the Horſ the 
kenſon. on which a perſon rides. no 
L. of Ev. 242» On Indictment for Battery upon Dr. R. the Evidens po 
. . was, that the Defendant did /pif in his face. Fer Hour, , , 
Beg. v. Coteſ- „ Chief Juſtice, it is a Battery. And, per ipſum, though WW 4. 
wor „ one cannot juſtify a Battery by /n Aa t demeſne, by J 
L. of Ev. 287. ( pleading it on an 3 yet he may give it in Ii ing 
© dence upon 
e fen ** add, that an Indictment of Aſſault I 
/ Jan. 2779, „may be maintained for turning looſe a wild Animal againf ö 
4 wo. an with intent to hurt or intimidate him. - 
5 8 . ITLE I. . 11 
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ofa A vrrs Hecel cireamſlanced, and uf enhancel fear 
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# P. 634+ ec | maintenance of Peace and una ” been di bu 


; 6 cc eximinated 


ute 


the 
dif- 


218, LAW or EVIDENGS. 8 


« criminated | Law as liable to more exemplary puniſh- 

« ment. The Principle in itſelf is obvious, but the Mode 

« adopted for: maintaining the Reſpect due to the Refidenee 
« of the firſt executive Magiſtrate and to Courts of Juſtice 
cc js ſtrongly marked with beer r n „ 
« and r Oy Ads; wa Y 1 | 


Far. 2+ 
1. Th > the Poller. 


« For it will ſeem Arange to thoſe not ra in our mn (ory 5 

« Jegal Hiſtory, that little more than two Centuries ſince a ; 

e Bill ſhould have paſſed under the Title of The Bill for 

« the Houſehold: hy which if a Perſon ftrike another in the 

« King's Palace, he ſhall have Judgement to have his 

« Right Hand ſtricken off, and to ſuffer Impriſonment for 

" Life. And there is a diſguſting Detail of the Ceremony 

« to be uſed, and the attendance for the performing of this 

« Execution, * from the Lord Steward to * in the P. 635. . 

« moſt menial Offices, | i 


+ It appe rs Mouth af th r $i Edmond 
Knevet, ape Ne "tg rats was arraigned and convictad 2 16 Jones 206d 
Inqueſt of Gentlemen and Yromen ( whet e . 
that the fig is meant of a Grand Fury, does 2 2 CEE 
one Maſter. Clare, 9 Norfolk, b to the Barl 
the King's Houſe, in the Tennis red (fins - 
was 0n the point oe TOE ng at wage 5 and 7 4 
expecting i —4 to ſuffer the firoke aq the Ke au be pleaſed * 04-2 
1 d, and to ſpare the ther : for if my right hand N 
bt ſpared, I may, Ra he, hereafter do ſuch good ſervice to his Grace 
as it ſhall aſe him to appoint.  : 0f his bm a a 

lenny Farcabreg info —— 2 Xing, goodneſs, confider- 3 
oo the i gentle heart of wet = n good report of | 0p 

Ladies, granted 7741 7 and that he ould loſe net- . 
robe bac land, nor „ but ſhould go free. L 8 rü 

$ The harned Fiudicious Editor remarks that it ſeems doubt- rap 7 
ful whether my ro e 1 on the Statuts: and ac- 5 
companies this E aſe with hs ol b ſervation on the eue of” this 
Puniſhment, whi muff relieve e. 2 the 


Idea of its poſſible exiflence. 
e is a Curious . 10 Noblemen, which p- 626. 
* | 


_ to have more confulted their ſafety than 

in the Ad ſhould extnd to "lex bring te with 
their nds or fiſts, or 3 af or flick, or correction ER” : 
beer, . ag ev Sas wh hers 
* of * times. | 
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«Tt is neceſſary, in ſupport of this Indictment, to proſe 
c that blood was" drawn bythe Uh... 


N a 7 2 2 
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Inſt, 140. 1 _% RP” 
| ein which” Peter Burchet, priſoner in tho Tower, ſhuck, 


ce within the Tower, John Longworth, his Keeper (why 
e flood in a Window reading of the Bible) with à Billet 
* on the head behind, whereby blood was ſhed, and death 

cc inſtantly enſued : this being without any provocation waz 

& adjudged Murder, for which he was attainted ; and he. 


« fore his execution (which was in the Strand, over-againf. 


22» © Somerſet Houſe) his right hand-was fuſt | ſtricken off by 
„I' force of the Statute of 33 H. VIII. for that the 'Toyer 
„ was one of the Queen's ſtanding Houſes or Palaces. ' 
ak FLA. K a 4 1 Fin E ine 9118 55 
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1. Ls the ſuperior Courts of Fuſtie. 


, , 4 ö 99 
lost. Ch. 65. ee Another ſpecies of Aſhult, highly aggravated by tle 
V confiied in 125 e HH 100 to 
, cc ftrike any of the Fuflices of the ſuperior Courts, of the 
e Chancellor : and for this the Offender was to loſe his right 
cc hand, to forfeit his lands and goods, and to be ſuhjed 
ce to perpetual impriſonment: ſo if any man aQualhy 
© ſtrike a Juror, or any other perſon in Weſtminſter Hall 
cc or in any other place, fitting the ſaid Courts, or before 
e Juſtices of. Aſiae, or Oyer and Terminer, he ſhall have, 
| % faith Lord Coke, the like puniſhment : but in this Caſe, 
* P. 636. if he make“ an Aſſault, and. ſtrike not, the Offender 
k “ ſhall not have the like puniſhment.  * 2 


Te 
CATS ES : 
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1 3. In Churches or Church-yards. vg ale 
A third ſpecies of Aſſaut and Battery, puniſhed in a 
c particular manner, is ſfriting in Churches or Church- 
yards: places which ſhould ſuggeſt Ideas capable of 
ce controuling the turbulence of paſſion, and of ſubduing 
be the rancour of malice: ſo as to leave no place in tlic 
„ heart but for the calm and benevolent Affections: but for 
ce this Offence the Legiſlature had inflicted an eccle/iaſtica, 
cc not a civil cenſure, Excommunitation ipſo faclo: and if be 
ce firike with a Weapon, or draw with an Intent to ſtrike, 
ce that then, beſides Ex communication, he have one of 
ce his ears cut off, or having no ears, be branded with 
- © the Letter F. in his Cheek. In theſe: latter Proviſions 
e the Legiſlature ſeems to have appointed a Kind of Pu- 
| | 6 niſhment 


* 


- a — . * 


6. 
ce 
te 
cc 
cc 
6c 
cc 
66 


etc 
40 
ce 
TH 
c 


66 here. 7 


* ally perpetrated. | | 
FE *CHAPTER') e 


* 


* 


1 * 72 


— 
2 


£ 


ce njiſhment which counteraQts its own Principle: attempt- 


« ing to check rude and ferocious Conduct by an Inflicti- 


« on too ſtrongly marked with 6ther characters than thoſe 


8 4 Ro " 
« of decent and temperate ſeverit᷑i . 
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4 fault on à privy Counſollor. : 


« Attempting the life of a Privy Counſellor, when in the g A. c. 16, 


te execution of bis Office, or  aflaulting, ſtriking, þ 
© wounding him in Council, or Committee of Council, 


« js Felony without Cler y the particular occafion offthe 


« AQ is noticed in a ſublequent part of this Treatiſe. 
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«© Theſe Articles are referred to the common Title of 
* 4ſault, though ſo diſtinguiſned by Law that they might 
t have claſſed a-part under an higher Denomination : yet as 


* the Act itſelf, is the ſame, though differed . by cycum- 
e ſtanees, and as in theſe times there is little — 
* of ſuch offences being committed, at leaſt thoſe of ftrik- 
te ing in the Palaces, or in the King's Courts of Juſtice, 
it appeared ſufficient, merely to make mention of them 
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 Aſults with Intent to commit 4 Feliny. 3 

© We have to add, that not only common Acts of Pe- 
* tulance or Refentment, but Attempts of more atrocious 
4 Injuries to the Perſon, from the brutal Exceſs of other 


* Paſhons, come under the legal Idea of an Aſſault, if no 
«Evidence is given that the ſpecifie Crime has been aQu- 


Of SLANDER as a PUBLIC OFFENCE. 


„„We are now to treat of SLANDER: as a PUBLIC 
WRronG, ſubject to Illictment or Information” © 


— 


4 Man ſhall ne jufhfy the Truth of it on Tndiment or Inf 


ee where charged by Indicmem, the Defendant ſhall not 
in a private Action for Damages we have ſeen that he 


44 upon this Doctrine may be traced to the Star Chamber: 


* 


„ the Robber, or the Murtherer, be called to anſwer ac- 


1 nds, HR O10 nnd e 
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mam. 
. The firſt and leading DiſtinRions confifts in this, that 
« juſtify by reaſon of the Truth of the Words ſpoken,” 23 


«© might have done. 1 | 
And this not only is underſtood to mean that he ſhall 
ce not juſtify by Plea, but he ſhall not be permitted to pive | 
ee the Truth of the Words ſpoken, or written, in Exi. 
n gende on we , PETERS 
It has been obſerved, that the firſt Deciſion founded 


* but if the Principle be juſt, and ſuch as any Court of 
& Juftice would equally have adopted, had the Queftion 
< originated elſewhere, this circumſtance will not affect 
< the ſubſtantial Authority. een, ee | 
Now, If the Rule be applied to mere perſonal. Attacks 

© (and of ſuch only we have at preſent to treat) it will be 
© found conſonant to the Principles ef * civil Order and 
© to the Rights of Individuals, in their relation to Society. 
cc Tf a Man be guilty of an Offence, for which the Laws 
ce have provided a determinate Puniſhment, let the Thief, 


4 cording to thoſe Laws. There are Courts, there are 
ce Modes of Trial, there are preſcribed Rules, for aſcer- 
« raining the Validity of the Charge. But let not antici- 
s pated Cenſure go forth: jirreparably injurious to the im. 
* cent; and not adapted to the ends of public Juſtice again 


cc the guilty. : Tous ” 

cg e e 5 
Of Libels on deceaſed Perſons. 5 « 

e has been faid that a dad Man may be belted. Aud i « * 


r aſſuredly a wanton attack on the charafter of a deceaſed Bi « ; 
« jndividual, wounding the Peace and blemiſhihg the Ho- d 
« nour of his Family, may be ſo made as to entitle the Son ec 
« of the deceaſed to reftrain, by an Appeal to the Authority Wl © 
<< of the Laus, this ungenerous Treatment of the Memory Bl = 


te of a revered Relation. To ſne for damages he maj V 
| 1 e e 4 
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60 and Opinions relative to public Characters, belon, 

« another Title : that under which we are to conſider W « 

4 conſtituteg a GENERAL Or PUBLIC LIBEL, in contradic- 

© tion to private Slander, and-what amounts to an Exemp- 

© tion from this {ſpecies of Delinquency. 

* With regard to perſonal or private Libels, a Bill or * Pp. e 

« Declaration in a legal ſuit is not to be conſidered as li- 

« bellous, though it may import the ſevereſt Cenſure on the 

* Character of the Party, if jt be relevant to the Point un- | 
e der judicial Inquiry. 1 

« Thus, in an Affidavit in conſequence of a Refuſal b y Aſtley, vaſt. 
« a Juſtice of Peace to licenſe an Alehou'e, theſe Exp = Tonegy. | 
« ſions were contained. Aud moresver, I ſhould have thought }, 507. l 
«© myſelf deſerving of all whieb Sir J. 4. hath fo FaLszLY Tr 

3 againſt me, if the Fear of any Power upon Earth 
« could have e aint my Mad 
5 ment. 

e And the Court were c af opinion, that the De- 0 
« fendant was not anſwerable for this Allegation, compriſed 12 
* ina legal proceeding, and material to the point in Queſ- * Abe. Ms 
* tion. And a very firong Caſe was cited, * deter- \ 
* mined upon the 88 es a 


| T 1 1 LE v. | 
- Of PupLication of a Linn. | 


« Proof of Publication is neceſſary : ; and here 13 to be 
* ſeen what ſhall amount to Publication of a perſonal Libely 
5 „ lerying the Conſideration of a public Libel to its proper 
ace ; 
© The Caſe of Sir Samuel Barnardiſſon is indeed an ex- 2 
* traordinary one · This was an Indictment for a ſuppoſed II. Bt. Fre | 
5 „ Public Libel : but it may notwithſtanding be proper to * 3˙3. 
* conſider it in this place, and to examine in“ what ight * P. 64 
* it could have been conſidered, had it been a 'Letter ad 
* drefled to one of the partes rm, ed in it. 
* The Evidence againſt the Defetidant conſiſted in 2. 
* ters to * 1 7 intercepted qt the * * 1 8 5 
y | 


* hf t 
Vor ni Fe e ih thi they 5 


* Law of this Country; and that the 4d of Public Tru 
e on müſt take place before the party can de Lege 


IV comm. 160. 
.2 Brownl. 151. 
12 Rep. 386. 
Hob. 2 18. 
Poph. 239. 
Haw P. C. 195+ 
Moor. 813. 
Hob. Pl. 63. 
arrow v. 
we llin. 


12 Rep. 35. 


* P. 642. | 
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E. 33 G. II. 
R. v. Beokield 


and Saunders,, 


980. 


be Rt ing faked and directed, and ſent to * pos Office, it 


_ « of the Author, or is made known to any other perſon by 
a means to which the differ of the Author 1: is not the- 


- 3G «We ill not hers pe time on ws Coneeit of x 
ks Man- s being puniſhable for a Libel on himſelf. 


2 Subject will admit, requires the party applying to make 60 


@ Joined with another Offence: it is this : "There were four 


« could be for no other purpoſe than for Publication-*" 

« But this is to place an intent to commit a miſdemeanor 
& on the foot of an intent, manifeſted by overt Act, to 
&* commit Treaſon: notwithſtanding the marked diftin8tion 
© in Law between the two Caſes. - © 

The true Line appears to be otherwiſe drawn b 


«chargeable. 
A perſonal Libel is publiſhed when it arrives to the 
er perſon againſt whom it is written, purſuant to the deſign 


28 cor abit implied. 1 i en Fate 
= 1 * L 1 vt. 


General Remarks, 505 
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* There are other Queſtions concerning Publication! 
«which, together with the Evidence of the libellous im- 
ort of the matter charged, will be more properly conſi- 
dered under the head of public e in w ieh g | 

2 « they anſe. i 
e In this, as in nh Caſes of Milian; the Hing 
Evidence of an 8 1 217765 is held enen 4 15 
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| Information, Rules concerning... 
te On an Information, the Court, where the Nature of the * 


<-gtound for this extraordinary relief, by ſwearing that le 1 4 
4 is innocent of the charges imputed to him. 
„ But where the charge is ſuch, by its ambiguous and N70 
& artful Mode of Inſinuation, that the arty criminated, if WG 
* innocent, cannot ſee how e ly to anſwer it, this Wl 
0 '*, Rule does not bold, - 
2  Tiformatio fer. Libel; 4 . a 8 
wk a , 
ee e is a catious Cafe of information 17 a WT * ſen 
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e niel Cooke (the Proſecutor in the Name of the Crown) 
ce and to deſtroy his domeſtic Peace and Happineſs in his 


« to traduce and -ſcandalize his ſaid Son and Daughter, 


« chaſte and virtuous lives and converſation ; and to ſug- 


ec ſon, and to make it be believed that ſhe had been. got 
© with child of a baſtard, and had been delivered of a 
« baſtard child in Zoxdon, in order to conceal his birth; 
«© and deviſing to hurt them the ſaid F. C. and Fa. C. in 
ce their good name, and to bring them into hatred a 

« tempt, did, with loud voices, and in a public and Jud:- 


e ſing, publiſh, and pronounce divers falſe, ndalous, 


x c 
z 1 «© the ſaid F. C. and Fa. C. greatly reflecting upon the cha- 
X “ racters 25 reputations of them the ſaid . C. and 
ly - | " Ja. C. | | oh 


«© The Information then ſets forth the two ſongs ſeverally: 
« applying them to the ſon and daughter by neceſſary inu- 


« ouilty..> 8 5 
© Theſe points were determined]. 
te That the two Songs, affecting the two petſohs, ſon 
te ment; the charge jointly applying to both, that the 


* children; and diſturb his domeſtic peace and comfort. 


ho * That the two Defendants were well joined in one * 
ake ; 


4 Indictment, where the Offence ariſes wholly from a joint 
«* AQ criminal-in itſelf. 75 5 e 2 


| Damages on the whole, and Informatian. * 


* Puniſhment, and not to arreſt the Judgement, if not re- 
* ſembling the Caſe of * Action where there are ſeveral 


* 


„ Counts in the Information. The firſt charged the Dev" . 
« fendants, with others, of a Rzot : the ſecond, ſor pub- 
<« liſhing a, Libel; the third, a Riot and Libel; and the a 
ce fourth, that they, maliciquſly intending to diſquiet Bas 


« F. C. and Fe. C. being perſons of good name and of 


e geſt the ſaid ſon was a diſhoneſt ill-diſpoſed perſon, and 
T 5 ſaid daughter a diſſolute, &c. and an ill · diſpoſed per- 


— . 


nd con- 
© crous manner, in the preſence of divers * ſubjects, 
ca 


* malicious, and obſcene libe/lous ſongs, of and concerning 


* endos. On this fourth Count the Defendants were found 


© and daughter of D. C. are well included in one Indict - 


* were ſung at the Father's door, to diſcredit tim and his 


© That if the latter ſong were not libelous, it would | 
tt only, upon Indictment or Information, go to leſſen the - 


Counts, bh 


mY * 
5 
. 


te Family, and the comfort he. had in his two Children, > 2 e 
2 John and Jane Cooke, and to hurt, and injure him the ® 


« aid Daniel in his Trade and Buſineſs of a Grocer, and | we | 
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C not have Judgement: for the reaſon for which this ap- 
«plies to Actions does not hold i in Inditments or Informa- 


TAE LAW or BVtDuNEE, 


5 Coupte, and fever Damages give! 
„ Counts being bad, the Plaintiff, if this . em- 


* 1 
Of thoſe Which have been proſecuted Sade the De- 


« nomination of blaſphemous Libels, it is not now the place 
& to ſpeak. Some notice will be ken” of them 1 in the 


2 4 of any yaluable chattels, by any falſe token, ae 


i = another's Goods without conſent of the Over. 


80 latter PRs of this 285 | "0 N 
| 0 CREATING af 2 ininlly 
| 2 et Tong another of his ropert „ either in as. 
Je e * tions of buſineſs or in N of 3 (as if a 
1 Comm. 1V, rſon play with falſe dice) is an Offence at Commen 
188. i puniſhable by Fine, Imprifonment, and the Pi- 


1 A reference to particular Trades, a great multitude 
er 1 5 e have been enacted far the prevention of Ds 


131 G. II. * & 10 5 to Ba akers | in breakipg the Aſſize of Bread, | 


| 3 . 1 with re pect Pr Fe) wantity, or lity, and Butchen 
F 51 H. I. felling bad meat 
. 41 With u ober . the Brewers h and Vendors of Beer 
ar. Il. "Wing, ang 5 ber Liquors, the. Velen and the Spinner 
c. 2g. C © of Wool; + Goldſmiths f and Tradeſmen of almoft even 
13288. * 115 acht Deſcription. | 
1  '< Þs unober N of Deceit, by 1 Money of 
33 H. VIII. - 4 Goods under falſe pretences, remedy is applied by two 
6 5 To. '* Statutes, which puniſh by impriſonment, fine, whipping 


c pillory, or other corporal. pain, as the Court ſhall dire, 
e or by Tranſportation, the Offence of defrauding angthet 


© Letter, or falſe pretence; or of pawning or diſpalng d 


, this loft 48, when its operations 1 1 come l 
the Teſt of Experience, « Judgement will ormed « be advaui 


| Fei en to * a bo 11 wr 
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© dence admitted for the Detection of Fraud, * which will * P. 6 46, 
ce farther illuſtrate the Title diſcuſſed already, of Extepti- | 
6e ons to the Compelenq of Wuineſſes on account of Tu. 


Where the Pay cheated ſhalt be a Was, 


In __ e of a best in beni 
the Wise of the Perſon againſt whom the 
obtained was allowed to be Evidence; becar 


13 


A Jogos,” *Ventr. 49. 
15 wa 
on ſuch Infor- 


8 2 Sid. 431. 


dune 572. 


3. 
mation the. guilty perſon is fined to the King; “ and“ that Salk. 286, 


« alone” is the mere Reſult of the Proſecution: for althoug 


ce f the Defendant, to fell a 


iſtant Eſtate for him: lar 


© ram charged James with having ſunk 5001. of the pur- 
* chaſe - money, and filed a Bill, an which he obtained a 
“ Deeree to account: ® after this Tomes pretended to have * P. 6. 

e found a written Account, wherein be had given r N 
* ram credit far the 700l. obtained a re-hearing and exa- 
* mined his Brother, Thamns Braug lion, the Defendant; 


who {wore that 


James ſent him the Account into Yorkſhire 
to ſhew Wharram, whieh he accordingly did: Hharram 
owned it to be his hand, and declared that he had forgots 
ten it. The Chancellor was of opinion this account was 
a forgery, and therefore varied not his Decrec : but re 


* commended the proſecution of James; who. thereupon 
run away. 


Mee then indifiel the Defeadant for Wg 
bs offered. himſelf as a Witneſs: which was 1 _— 
| " * 51 


+ Hardwicke. 


1 Mo. * 


* 


the Court doth often ſet aſide the Judgement to'vindicate e 
Afront done to the Court, yet that is not à natural noa ne. 
celſary conſequence of the Proſecution, and the Grace df 
the Court ought not to top the Courſe of the Law, or de- 
prive the King of a Witneſs to puniſh Offen ders. Bb 
The Defendant was found guilty © accondingly” ond e 3 
oath of the party © ohemjedt; ya the. Judgement was al | : 
ed his e udvertecd by the Cu. 1 ae Nunes 
ff tran chis o nion is controv t 117 2 
e JuSTIGB: * and x Caſe 5 Salkeld, with the bay mi In Om . 
6e of Lord Hour, is mentioned as an Authority to the "ring. 
46 contra oF - Salk. 263. 
e And 4 this Point came chewed * argued on an Rex. v. Broughs ; 
te Indiftment of Perjury, the Cafe was this: S6. 
One Wharram employed James Broughten,/ the Brother ug 0. 
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- * Strange on the Authority of Rex v. Whiting and Rex v. 
Nun already cited; and alſo of a Caſe ſuhſequent to 
Ren. v. Ellie, © thoſe, in which the Chief Juſtice LEE refuſed to ſuffer 
8. Hall © any of the Defendants in Rjeétment againſt whom the 
Mic. 12 G. II. Verdict had been given to be examined on an Indi&ment 
& for Perjury in Evidence given om that Tril. 

ekt And on this Caſe Lx Chief Juſtice declared he was 
| “ for hearing the Evidence of WF harram; becauſe as no 

ce. Bill of Exceptions would lie, the Proſecutor would other- 
7 wiſe be without remedy, and the Defendant if convicted 
& might move for a new Trial: He ſaid he would give no 
8 ec opinion at preſent, farther than obſerving that in Nunez's 
| | 1 Caſe the ſuit in the Exchequer. was then depending, 
F; & <6 whereas the ſuit in Equity in the preſent Caſe appeared 
JJ 4.4 he atanend / fo ko 
t Thereupon Wharram was examined; and in all parts 
c. of his. examination contradicted the Defendant: But 
P. 648. Strange inſiſted that being only a /iagle * Witneſs in point 
V. ſupra.” „of Perjury, there was no occaſion to go into à defence: 

| Of that opinion was the Chief. Fuftice, and the defendant 
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Te " 


=: was acquitted. 5 eee 
. te. 2 6e In the diſcuſſion of theſe Authorities in the Caſe al- 
1 - ready cited, the Principle of the Deciſion in this Caſe of 
| e Broughton, and Parrts's Caſe is mentioned with decided 
ES «© Approbation: And the Point now appears to be ſettled. 
“ And that Caſe indeed, as we have ſeen, goes farther than 
+ ,, , << grounding the Rule upon the Right of adducing Evi- 
e dence on behalf of the Crown to ſupport'a criminal Pro- 
T ſecution: it goes to the general Queſtion, whether where 
eee the witneſs on a gui tam Action offers Evidence to main- 
ce tain the ſuit, in order to puniſh the Lender on an uſuri- 
t cus Contract; the objection that he teſtifies in his own 
*5 favour ſhall go to his Compeleney, although his Evidence 
et could nat be uſed, nor a Verdict, grounded upon it, 
t produced, in a direct ſuit to defeat the Contract; or 
c whether it ſhall be taken as 'a circumſtance of influence 
se going only to his Credit: To repeat this now may be 
© thought not improper, becauſe the Diſtinct ion is of im- 
4 portance; and the extent of the Rule merits to be clear- 
s ly underſtood. Vf fant eee „„ 
Upon that occaſion Smith's. Caſe was examined: which 
c NL ne e en, 
. ſupra 233. „Smith, the party to an uſurious Contract, offered him- 
50. Litt. 6. b. 6“ ſelf as a Witneſs on an Information founded on the Sta- 
e tute againſt Cſury and it was reſolved that he ſhall not 
c pe admitted: becauſe he ſhould then in effect be Witneſs 
sc in his own Cauſe, and avoid his own Bonds and affur- 
© ances, and diſcharge himſelf from the Money borrowed a 
e ': e 
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* 5 
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* and though he commonly raiſe 


by colour and means of falſe token. | ; 
And it ſeemeth that the indiftment ſhould aver ſpecial- 


Die nition between 


: | ” "0 


* 
N « * 


. 


e bit the Information, yet in Tr. 


up an Informer to exhi- 
remember the Court en- 


| RY 0 8 59 +38: Y * A a | j ) : : 3 5: # 
ce tirely rejected, and on the other they ſeem to have de- 
te cided, (though. with” referenge to the peculiar circum- 


« flances,). on the Ground that a Witneſs cannot be faid to 


0 


„ avoid his Contract by teſtimony which would not be re- 


« ceiyable on an Action of 1 bt upon the Contract. 


In Bunn's Caſe indeed there was a Pledge double the 
e Value of the Loan: and of courſe the Plaintiff either 
e had the Money or would have retained the Pledge: but 
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„the reaſonings go to the Admiffibility of his Evidence in- 


c dependent of that patticular circumitlance. 
. cc | t Fs 


* 


« other things) on a bare verbal Aﬀertion that a pexſon'en- 


« titled to receive it ſent for it, is not indi@abls as Deceit ; 


cc for it is accompanied with no artful contrivance, but 
* dependeth _— on a bare lie: and it is ſaid to be 
% needleſs to provide 


Laws for miſchiefs againſt which 
« common Prudence and Caution may be a fuffeient Se- 


7 6969 
5% curity, / 
8 . x 9 * DX 18 4 
„„ OP N Ky : . of ; N N 4 CE & ett 2 : 


« And on the Statute of H. VIII. juft cited, the follow- 
« ing Caſe has been determined: that where the Defendant 
„ came pretending ſuch a perſon had ſent him to receive 
60% 20/. and received it, whereas the ſajd perſon did not 


„ ſend him; that it was not indictable unleſs he came with 
: « falſe ee 5 A „ 


© The wards of the AR are, If any perſon falſely and de- 
* ceitfully obtain or get into his hands or poſſeſſion any money, 


*© goods,  chattels, Jewels, or other things, of any other Per ſou 


* ly what the falſe tokens were: fraudulently *' procuring 


„Money from, a perſon by affirming there was a perſon in 
e the next room who would pay, is not within this Sta- 


*© tute: for this is no Evidence of a falſe token, but of a 
* falſe affirmation only. CL en od Dad... 


“ And an attempt to defraiid, not accompanied with ſuc- 


** ceſs, cannot be given in evidence under this Statute. ' 


public Fraud. 


* 


0 : e 8 R 27» 
.4 private Breach of Coniract and a 


% The Defendant was indicted for ſelling Beer ſhort of 
the due and juſt meaſure ; to wit Sixteen Gallons as and 

for eighteen; and on this Indiftment he was convicted. 
ä ; 73 ; | : | | cc In 1125. 


is held that at Common Law obtaining Money (or 1 Hawk, 388, 


. eg 
N 
Ky 13 
1 1 
; # 


Blackerb. 7 9. 


5 # 
# 245 


33 H. vill. 15 


S. 1. 


ta 


* P. 650. 
H. 13 G. II. 
Rex v. Munoz 
1 Sefſ Cg. 201. 
Str. 3127. 


E. 3G. H. 
R. v. Brian. 
Seſſ. C. V. 4. 


R. v. Wheatly. 
Hil. 1 G. III. 
2 Burr. Marat, 


oP my 05 EY Ty 


— FG. 5 8 bi 825 15 7 rey iy 1555 n a 
1 Bok e breach of a Ciyil ptraQt 5 the party inj red 

ET. ould have ſued to have ſatisfaCtion if damages. And 
Hil. 24 ©. IT. 4 REES was ay as in Point to this Aon + and! 5 
4 


8 need & t wh Cale, for ſelling Coals as and for. two. Buſhels, 
8 0. U. & f in eck ſhort of the eaſure : CUT a: caſe i in 


1 Salk. 157. 2 4 a 5 breach of 4 ontras he a cophiderabl 


NenufPs Ca. unt, not held indictab . Ms * 
P, & 4 * * wn 290 ourt was according of « opinion that this 
te he confidered as an impolition detrimental to the 7 82 


: 


e qual who ſuffers by his own way and who ! 4 
& haye his reſort to his eivil re V7 by A woes 1 4 85 
ce it is not ſuch an offence as, like ſelling fole 7 weigh 
* and meaſures, aſſets the Public: no Pie okens 


bs given; ; it is my a non-performance of ** s Con. 
VV! ug fd. 


de And Ir Tulite e cited Cate a upon an 
3888 & Indictment jt ſelling fix Chaldrons of Coals, Py os 
Mich. Term, cc gypht to contain ona} ſix Buſhels, at ſix Buſhels ſhort, 
8 «© Lord Raymond was clear that he ordered the Defend- 
| E ant to be acquitted. 
e“ But in another Caſe this Dodaing 11 to 58 been 
& carried too far : or rather, that the Evidence did not take 
ect the Caſe out of the Statute. 
R. „ Wider. 5 That was a Caſe of ſellin ng Ale | in veſſels marked, as 
R. y. Wi I. # containing ſuch a meaſure: which ſeems to be clearly A 
B. R. alſe token: yet the Indictment was quaſhed on Argument 
2 Burr. Manef, < upon Motion, Mr. Juſtice Foſter expreſſes himſe if got 
0 be ſatisſicd with that Caſe, kD 
R. v. Dunnage. © Another Indiftment for ſellin o Oats; as and for Wer 
2 Burr, Mansf, #* Buſhels, whereas they wanted bat a Buſhel of the. juſt 
116. te and due meaſure, was quaſhed the ſatne day with that 
„ againft Wilders; the Counſel, who was to bave Aued 
* for it, acknowledging it could not be ſupported. 
« And in Wheatley 's Cale, as in a preceding one, RY 
hrs, Mansf. ** Fraud was compared to that of ſellin an unſound Horſe 


1128, c far a found one; the Remedy for which could te only = 


; cc civil one. 
Burl. ice. Om the other hand, where no civil rently Has been 
c 6 deemed to be open, for the ſecurity of the public an In- 
% diftment may. As if a Minor goes about Town, and 
* P. 652, * pretending to be of age, defrauds perſons ® of their 
e * Goods, and pleads Non-age, he may be ien 10 this 
e as 3 common « 85 85 2 
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« Wacheraft f is wow vedted ts this' Tide, in chen: „0. % % 
tt for ho proſecution Mall be carried bu, or mie ör proteed. * 
« ing commenced againſt a perſon for witheraft, ſolbery, in- N 1 
0 nine Gr conjutation, or for charging anoiner win 
& oo THT ooo ù ᷣ ⁰ͥ ⁰ͤa ͤ ene a 2 
te But perſon pretendin r Wütchetaſt, or to + 
« tell fortunes; of by his {kill and khowledge in any oc 2 
* cult or crafty ſeience to dilcoyer goods or chattels ſyp- „ 9 
« poſed to have been ſtolen or loft, ſhall, on conviätion, 
« upon Indicment or Information, fuffer iMiprifontnent for 
te one Vear; and once in every quarter of the ſald year Rind 
« for an hour ih the pillory of the market ton in the county 


© here the offence Was committed; ant may alſs be com- 


* 


1 


« pelled to find ſureties for good behaviour. He „ 
i,, On 


« We are now arrived at that Claſs of Offentes which jn 
* rarely the ſubject of acivil Action but of a criminal Pro- | 
* ſecution : Tome of them frequently ; others, eſpecially the 


* fuſt, more rarely. | | e 
e ee: 


® Barretry is the Nirring of Quarrels' and Contentions. , ,,Q 36 
® And a Barretor is he Who is a common mover, exciter, 2 Hawk. 203. 


in the ſame manner. But if ducking were the Pun: ment ed in 1 Feferfor's 8 
England (as that Code ſuggeſts for the State for which it is deſigned) State of Virgi- 
T fear the old habit of ſwimming (otherwiſe drowning) of Witches ia, p. 341, 2. 
would revive. Beſade that I think the comic Fizor a very un/eem 

Maſque to be worn on the awful Cuntenancs of public Fuſtice. And 
here I am pre, en to obſervs a very different ob jockion filrikes me 

fo a pecies of Mutilation, at which M:defly and Humanity revols, 
recommended by the fame Ce as the Penalty for certain Grimes, 
egainfl which, I truft, Virginia hat an adequate Jeowrity in Ci 
nate, Conftitution, and the Manner of its Inhabitants. The Furiſ- 
prudence, criminal eſpecially, that may be adopted by the American 
States. 7s an objed of unſpeakable importance. There art admirable - 
Lights in the palitical Pre ductions of that riſing Empire (for e 
trufl it is) of Peace, Freedom, and Virtue. Their Cardour will 
accept a well. intended remark, ſbould it happen to reach thim: and 
Weir Piſdom will weigh the Grounds of it, | 


de or 


+ ® 


% 


C Tr. p · P. II. 97. 
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«© or maintainer of ſuits or quarrels, either in the Court 
* of Record, or in the Country, in Courts generally not 


© of Record. | 


e crime without alleging any Place certain: - becauſe, from 


e the Nature of the thing, conſiſting in a repetition, of fe. 
Comm. V. 134: 7 veral acts, it muſt be intended to have happened in ſeve- 


. And this, with the Offence of being a common Scold, 
ec ſeem to be almoſt the only offences for which an Indict- 


- "+ ment will lie, without ſhewing any of the particular fag 
e in the Indictment, it conſiſting of multiplieq inſtances, 


1 ee But the Defendant ſhould. have notice ſent him of the 
5 Particular matters intended to be proved againſt him. 
* P. G6 44. © It was diſputed whether a Conviction of this Crime 


Anno. 1657. | 
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3 Mod, 97. 
Hil. 1 J. II. 
1685. 
| 5 


L of Ev. 3. ce appearing on Record incapacitated Te/zmony. And it wa 


te held by Ghnn, Chief Juftice, and News Juſtice, 
ing ſtrongly 


„ 


„ that it did not; Maynard, Serjeant, hol 


3ö;—Ü;·ẽ—«vÜÿðdm „ gs vet 
Now undoubtedly it ſhould ſeem there are degrees of 
be this Crime truly infamous: ſuch as the wilful and conti 
„ nned ſtirring of groundleſs ſuits, which can hardly be 
'< thought to leave a much greater regard in the Witneſs to 
e truth upon Oath. |, But perhaps the multifariops nature 


n 


A 


.. © of this charge, which comprehends a variety of mil 
f this opi- 


© demeanors of different degree is the ground o 


v 
+ 


v6 nion. 


«© Lord Cox . ſeems to be of opinion that the Fad 


8 Rep. 37 b. proved ſhould be more than #wo inftances. 


8 In another Cafe, on an Indictment for Barretry, the 
JJJJCCͥͥͥͥ˙-üögn Ef 
One G. was arreſted at the ſuit of C. in an Action for 


4 4000 and was brought before a Judge to give Bail u 


e the Action. The Defendant, Who was a Harriſter at 
„ Law, was then prefent, and (moſt unbecomingly, if it 
. © had been even a juſt ſuit, for he was acting out of the 
line of bis Profefſion, and engaging in the province of 

% an Attorney) did ſolicit this ſuit: when in truth at the 
„ ſame time C. was indebted to E. in 200. and G. did not 
„ awe C. a farthi 05 0 


* P. 655. e Chief Justice + was of opinion that this miglt 


.. * pour. 


e be Maintenance, but not Barretry ; aner appear 
cc that the Defendant did not know that C. had no Cauſe af 
„ Action: for that a Man ſhould be arreſted for a very tri. 
é fling Cauſe, or for no Cauſe, is (in itſelf) no Barre!) 
“ though a ſign of a very ill Chriſtian. It muſt be, not 
c from a diſpoſition to conteſt ſmall matters, or an er 
© of Judgement, but a dz/gn to ruin or oppreſg his neg" 


1 But 


& It has been held that an Inditment is good for this | 
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rts But it appearing” that the'Defendant did entertain . 

It „in his Houſe, and brought ſeveral Actions where nothing 
vas due, the Defendant was found guilty. xp. 
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| 8 . wr & P. 656. 177 
5 „ The next, and a moſt heinous Offence againſt public Comm, Iv. 

| « juſtice, is PERI URY. The legal Definition of Fury Stb. 294 26. | 


6 


% Wl © is « wilful falt ſwearing upon a lawful Oath adminiflered n e 
© in @ Judicial Proceeding, on @ point material to the Fatt f Biz, c. g.-1 | 
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te Of eætrafudicial Oaths the Law in this reſpect taken 
* no Notice: for eſteeming all other than oaths juccnltly oo 

* * adminiſtered unneceſſary at leaſt, it therefore will not pu- | 
7 te niſh the breach of them; left it ſhould appear to give 
e an indirect ſanction to the adminiſtering of ſuch oaths; 
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* a practice tending to great abuſe. | 
MN 2 rs: nd his by Deen and wee 
05 | Law.—Triable at Common Law when committed before any 
Court having Furiſdiction to examine the Queſtious. 


| Depoſitions in Chancery are not in themſelves Records 
60 in © ſuch ſenſe as that” a Witneſs ſwearing falſely xx, 
16 be proſecuted upon the Statute; * he may undoubtedli 77 
- i be proſecuted at Common Law. But as to the Statute, 
n © the ſafer reaſon is the expreſs words of the enumeration, 
the iN in ann of the Courts of Chancery, &? 
« Depoſitions taken in the Spiritual Court, in a Cauſe re- Te, at. . 
the BY ating to Lands, cannot, „ as we have ſeen,” be read: V. ſupra, 4, g. 
no becauſe they are no oaths, inaſmuch as the Spiritual Cours 
| have no Authority to take Depoſitions relating to Lands: e 
oli but they may be read when taken in a Cauſe in which they 
nel i have Authority, inaſmuch as “ they are lawful oaths, and , p. 66 
« of WI man may be indicted for the violation of them, though „ 
; they be Rovers TO | 5 8 > 2 Sid. 454. 6 : 
. ey be not oaths in any Court of Record. Mar, 116. 
ih And for ſuch falſe Oath"? in the Eccleſiaſtical Court, Styl. :, JS 
not er in the County Court, a man may be indifted at Com- 2 8id. 4c4. . 
rr Wi won Law ; but nor upon the Statute f Elizabeth, it Hawk. P. c. 
"7 M has been ſaid ;” for the Statute expreſsly mentions the 173: Elis, 18 
| ' Courts” in which the Perjury muſt be committed to be- * 
e come 


a 


| that the Contr. 


N " > | k ? * 
85 . 
' THE LAW "QF EVIDENCH, 


| Chriflian Place come puniſhable within that Law -t any {the King's 
„Howe, 69. Courts of Chancery, the Ster Ghamb Torr 5 Wiekall, or 
1 elſewhere, within any of the King's Dominions, of 
K. Rep. 410, England or Wales, or the Marches of the ſame, where 
L rſon erſons have or ſhould have Authority b 
R. Abrcgo. | wee. 25 of he ing's Commiſſion Pate) or Witt? 7 
— 0 VI ue | , t, 1 rit, to 
pn, va „ hold Plea of Lands, or to examine, hear, and deter- 
179. is not con- mine any Title of | ands, or any Matter of Witneſs 
traryy for-ig- £6 eoneerning the Title, Right, or Intereſt of any L nds, 
af betete © Tenements, or Hereditaments, or in any of the Courts 
the Serien ©* ef Record, or in any Leet, View of Frankplydge, or Law 
e Spiritual * Aa v7 4,07 
Court is puniſh e day, anfient Demean Court, Hundred Court, bunt Ba- 
able at Common <© ron, or in the Court or Courts of the Stannery, in the 
in rent be Counties of Devon and Cornwall. „ 
very Cae in But à Perjury in any Court that hath Authority to exa- 
Oro. 185, is mine the Cauſe, in relation to which the Perjury is commit. 
in the former ted, may be puniſhed at Common Law; for it were pre- 
Edition is miſ- poſterous that they ſhould give a Court Authority to exa- 


P. GSS. Wet puniſhable whire extrajudicial, and why. 


But it ſeems that if the Court have no Authority to exa- 

mine the Cauſe, then ſuch Perjury cannot be puniſhed : 

for an Oath taken coram nom Juice is no Oath in Law; for 

1 the Law cannot take notice of. an Oath but where it gives 

| Authority to “ adminiſter an Oath ; for if there be no 

lawful power to tender an Oath, it muſt be but an inſuff- 

cient ſwearing; an Oath nat regarded * or countenanced” 

by the Law, and therefore not puniſhable as the Oath 

©. lawfully and judicially adminiſtered' is“ when falſely 

1 And agreeably to this Diſtinction is the Notice taken 

e wa An- cc of the difference. between ſuch voluntary affidavits and 

. i an Oath on which Per ury might be affigned, where“ 
Fo Vo fury mig 8 hen 

Dane. Abr. 3, a man aſſume that in conſidaration the Plaintiff would bring 

pl .24 two Witneſſes to ſwear his Debt before a Juſtice. of the 

Peace, he would pay it: and the Plaintiff charges that 

e“ he did bring two Witneffes accordingly, but that the 

c Defendant reſuſes to pay: and the Court held that 

this Oath; though ertrajudicial, and though the Juſtices 

had no Authority in the Matter, was a good con/{deration: 

- for tlie Oath tending to a Deeiſſon of Right was not con- 

. . tary to the Law of God, and therefore the parties might 

aſſume upon that conſideration; but it is not ſuch an Oat! 

ar & which” the Law takes notice to. puniſh it as Fon 
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countenance theſe extraj 
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10 71 And if the Court have JuriGdiftich i in certain ** 285 11 
yet if it have none in the ſubject on * which tha Oach 3. 30 * 0 
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22 Oath 3 5 nay be Nee, 


£6 «Fn an IndiAment fo? eps it is 3 S 2 Rayn, 78. 55 
% nor proper to lay that the Qath was talsen an the Holy | 
ce Goſpels : for, as we have ſcen,- it may, according to the 
cc Religion of the party, be taken either on the nue © 
4“ or the Koray, or in any mode eſteemed by the Laws N 
© and Religion of bis Country binding on the Conſcience | The 
* of the Wneh, : duly fworu' is therefore the proper ex- 
ee preſſion; and the E. vidence will ſupport it, if! it anſwer 
« theſe Requiſitions. — Pg 

« The firſt inſtance that is to ba found i in our Books of EST. 
6 thus adapting the ſanQion to the ſentiments of the arreſt- : 
ce j ing party was that of a Jew: he is ſworn to his Anſwer Vern, 264. whe 
© I . upon the Pentateuch, agreeably to very anci- A 
tent Plage of Common Law: according to which it is ftat- © © te 
« ed, in the Opinion of Lord MansFigL, in the Caſe :< 
er on Affirmation, that they were thus ſworn prior to the Comp 5g. 
«* 18 f. I, when they were expelled the Kingdom. 

«© But it was long ere thoſe, who Drofelied a. Religion 
” not recognized as a part of authentic Reyelation, -were | 
* conſidered as competent to give Eyidence under the fync- 
&« tion of that Religion which they believed to be true, 
© This, however, in the Caſe already cited, of Qmichung In 1774. 
tc and Barker was eſtabliſhed: and T eftimony on the 1 V. e 
* ran, was afterwards, by all the Ju Ge. of Kae re- 
* lolved to be receivable i ina capital 


Kiga the Book ma Vu Part of the Oath, 


*r Tt does nat appear neceſſary that the Witneſs (if pro- 
te feſſing Chriſtianity) ſhoyld have kiſſed the Book whe- 


+ But although Windham ad Atkins Gdmilted chat Oath as the 


Ground of an Aﬀumpiit end right ly, as if wer, the 
2 of” extrajudicial Oaths 18 remar ly expr, in me 


Caſe: for Vaughan was for rejecting it entin 3 
# Confederation : he rg) would be of _ conſequence 


Qaths; Rs they 43 eg py yg * 
3 — 


© ther 


# 


rather ex abundanti, that he thought ever 


/ 


THE LA. or EVIDENCE. | 


. ther the entire Bible or only the Nx nr 
and perhaps this Ceremony were much better diſuſed; 
_ fas it cheriſhes Superſtition in ſome; Contempt of che 


c real ſanQion of an Oath in others; and ſuggeſts, it is to 


2 be feared, to many the Imagination, alike ignorant and 


“ profligate, of eſcaping both the temporal Puniſhment 


ee and the Guilt if they evade but this circumſtance. 


cc It were doubtleſs to be deſired that the Occaſions of 
9 Oaths were much'diminiſhed, and an unaffeRted Solem- 


„4 nity in adminiſtering an Oath obſerved: not amid the 


Cowp. 300. 


3 Burn, 295, 
| ee vant to the 1 
, FE be on a point ſaficient 3 in itſelf to decide the Cauſe; if 


. BE it is to an w7 circumſtance material, as the colour of a coat, 


Nov. B20 
| 3 
rough. 
Addington's 
Pen St. p. 459. 
95 Ed. 1786. 


p. 66 1. 


„ noiſe and buz of a Court, but in that attentive ſilence, 
< which is ſaid to prevail in the Northern part of the Iſl- 
<<. and, where the Witneſs is ſworn after an aweful Admo- 
«6, en not OO the Officer but by the Judge. 


Tr IW. 
Matter. 


ee The Perjury muſt be in a point material, that i is, role 
; It is by no means neceſſary it ſhould 


* 


< in caſe of an highway robbery, the party thus wilfully 


3 4, wearing falſe is 1 8 liable as if it were directly e 


© cifive on the point in iſſue. 
A Man may be convicted of Perjury, although he 


cc ſwears. to his Belief of à Fact: but then it muſt be 
i made decidedly clear, not only that the Fact was not as 


«© he had ſworn that he believed it to be, but that, by the 


4 ſtrongeſt circumſtances his Belief of the ſuppoſed Fact 


ec was by him falſely fworn, contrary to the perſuaſion of 
«& his mind concerning it, which in be drawn from cir- 

eumſtances in the Fact itſelf, or in his Evidence reſpe&- 
ce ing it. 


And it is ſaid that in a Caſe $ before the Lord Chief 
& Tuftice of the Common Pleas + the ſame was ruled by A 
the Judges of that Court. 


T1712 v. \ 


* Ferj fs ind to the and Ob 
fry monies ib me 


Eſſential Character of the Crime. . 
bee If the Words of the Defendant are falſe in the ol 


8 « ſenſe in which they relate to the ſubje& in diſpute, 


1 4 enim adftringit, non diſſolvit, Prjurium.---Cre.de Orr. 
2. 
. 6 this 
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this is ſufficient tö ron vidt him of Ferjury, though in 5 


« another ſenſe; foreign to the Iſſue, they might be true. 
1. Edward" Ayleit, an Attorney, was indicted of Perjury: I R. . | 
ndictment ſtated that he was Solicitor in à R. . Aylett. 


« and the 1 


— 


« Cauſe depending in'Chantery, . and attended on the hear- _ 
« ing. That after the hearing he was duly arreſted. And 

« that he being ſo in cuſtody, complaint was made to the 
« Lord Chancellor in his behalf, that he (the Defendant 
« to the ſald Indictment) was arrefted in his way from at- 
« tending on the ſaid Cauſe to his on houſe. And that 
« afterwards he did appear, and was duly fworn and exa- 


« mined before the Chancellor on the ſaid Complaint. 


« And the Indictment (inter alia) avers, that he the ſaid 
« Edward Aylett, to procure his Diſcharge from the faid _ 
« Arreſt, falſely did ſwear that he had not been at home 
« after attending the faid Cauſe; and that he was arreſted 


« on the ſteps of his own door, on his way home from at- 
« tending the Court in the ſaid Cauſe, and before he had 
«© been within the door of his houſe (innuendo that he was 


« arreſted and taken on the ſteps of the outer door); where- 
« as in truth and in fact the ſaid E. 4. had been at his 
*© houſe, and was not arreſted and taken on the ſteps Os 


« the eter door of the houſe. 


L 


« He was convicted: and in Arreſt of Judgement it 


- 


s was, inter alia, moved, that this Aſſignment of Perjury ' 


« was bad: for that it did not falſify the Defendant's 


« Oath : for that he might be at and yet not * within the P. 
e houſe, and the innuendo concerning the outer door intro- 
« duces a new idea not warranted by the previous matter. _ 


Judgement in Caſe illuſtrative of this Propofition: 


«© Lord MANSFIZLD, in delivering the Opinion of the 
. R. 69. BY : 


te Court, recognized the Doctrine already ſtated, that Per- 
te jury muſt be a wilful falſe ſwearing on an Oath talen in a ju- 


 dictal Proceeding before a competent Fur ſdickiom and on & 
i Point material to the Queſtion depending. That here the © - 


te point ſwora muſt be underſtood in the only ſenſe in 
© which the Defendant could offer it before the Lord Chan- 
e cellor as a, Ground of Diſcharge, that he was arreſted 
* before his return home; while his legal privilege as a 
6 1 attending on the cauſe remained conſequently 
© in force. | 


© The Indictment avers that he had been af his howſh 5 


© before he was ſo taken and arreſted; and the innuendo 
e refers the Words, the fleps of his own door,” to the outer 


door, rightly and without 1 idea; ſor no other 
* door would have anſwered the 


endant's purpoſe as 


e ee entitling 


et entitling him ta privi eee 
1 fy his eto tos he was arreſted: before he 


„„ dee, n eee e x eee e Lis 
. 72 houfe.) F 


IS 0 Lord MANSPIELD, on a former pen, menti. 
& oned a Witneſs per. juring himſelf by ſwearing. that à per- 

4 fon, e 7s Ee was in queſtion, be leſt in ſuch 2 

„way, that, werd to go on as he then was, he could not 

live two hours. It afterwards. turned out that the pan) 

& was very well, but had got a battle of gin to his mouth; / 

and true it was, in a ſenſe of equivocation, that, had 

© he continued pouring the ſame liquor daun, even. for 

much leſs time en tuo me 15 was kg 5 * 


* man. | 
| "hel 533 Ps : . = = VI. pa 1 10 5 wk ? 
: PF. 663. * of Vino Proof before 2 Kauer Jo ito 
= ni no te Wins, 


"tas 4 Nueys « The three ſubſcribin Wimelſcs to a wt" "YR had 


| 75. 419 wy ſworn the incapacity O the Teftator to make one, were 
I 0 


| I nvicted 150 Ferjmy ; the Will bavin been fixſt. efta- 
V; 7 nl 122 * « Aſhe by clear A ee, N i 
3 - ſerena [aformationd pl Perjury againſt 4. A 
3 "Mic d C. o olitiuns in Chanc Gm ke Wir 
Forte Rep. 27. Re Pol * af c of 4.3 1 It- 


—_ for they cannot, as we 15 =" wy b above," 

be excluded by reaſon of infamy, until they are “ attaint- 
Lee and Ganſel, es ed by Judgement: for before, even on a Conviction, it 
<6 & po ul. ce goes to their Credit but not to their Competency :” and 
V. es, 31, 2, they 8 be excluded s intereſted, becauſe the teſti 
and 261. 545 Cal ane 1 not Fyidepce der for or againſt the 


5 here the a « nat being "oF vs W 
c * b er inhfeh. 
„F vn, W 
What 2 be Proof of Perjury before Commiſſioners. 


Mod. 1. An Information was exhibited againſt one for Per jury: 
{= 7 « {ſetting forth that a Bill in Chancery was exhibited by 
II. MSS. 1, © 4. B. and the Proceedings thereupon : *and the Perjury 
Law of Ev. 239 ge was atligned in a Depoſition made by the Defendant zoth 


. (495). 


The Herd 1 ſe 1 add, as congeiving then 
hare in 1 Ou n 2 5 tha We 5 
x 8333 nnn 00 « Jul, 


Fah, 1683, wht ee n Gaill debe Geis 
« ery in the'Cointyy. It was tried at Bar; and the Queſti> | . 
« on was, Whither the Return of the Commiſſioners, than 
« the Defetidant made oath before thew, ſhall be ſufficient 
. 5 to convict him of Pergury ; without their Being 


reſent in Court to prove him the ſame perſon.” Ser- 
0 « fame Pemberton admitted, an Information will lie-againft 
< him in this Caſe : but contended; that the Commilſion- | 
e ers muſt be preſent; or ſome other perſon, to prove that : 


the Defendant made the oath before hem. — 
% That if a true Copy of an Affidavit made before © P. 664-3 . 


e the Chief Juſtice be produced at a Trial, it is not . 
« cient to eonvict a man of Pergury. - 
That TT is not like the Caſe of Perjury aGgned in v. re * 
e an- Anſwer in Chancery taken in the Country t for that is 
« under the party's bs s but here is nothing under the 
* „ hand of the Defendant, and therefore the Commiſhoners 
« ought to be in Court to prove him to be the Man. | 

„The Court were equally divided. The Chief Job. + 
*« tice and Wythens, Juſtice, were of opinion that it was 
„not Evidence to convift the Defendant of Fm: it Je 


© might have been otherwiſe: upon a Return of a Maler 
*©Y S for he is upon his Oath. And they held — + 


direct proof muſt be given here of the ſwearing: in like 


„ manner as if an Affidavit be made before a Juſtice of 


' © Peace of a Robbery, as enjoined by the ſtatute, if — IE „„ | 


© wilt convi the perſon of Ferſury, you muſt” prove tlie 

«© ſwearing of the Aﬀidavit. Nr 5 
„The Attorney-General, perceiving the opinion of "Y | 

Court, rather than the party ſhould be non-ſuit, becauſfſe 

« no Evidence could de given, offered to enter a N. = 4 e 


gui, which the Court ſaid could be done, becau 


e Jury were ſworn; but he inſiſted upon it, and faid le © 
e would chuſe it to be entered, 

„Information for Perjury, in an Afdavit in C. B. made iber. 305. 
© before Commiffioners in the Country, in a certain Cauſe N i, 
55 depending there, was tried before Zyre, and the party L. of v. 29% 
convicted. But ſeveral Exceptions e upon the Evi- (56) 
** dence, he topped the Pos till the -opinion of the 
Court was hid upon Motion. The P of the Cauſe | 
depending was only a and Warram thereupon, | 
and Aﬀidavit * filed and allowed: er tion p. ** 
was urged for the Defendant, that thers was no Prodf - 
© that the party before wham the vie-was form was 
© a Commiſfioner ; and the Gai - 
© leſs you offer — 5 Ui 


„ was then ſuggeſted, that e or 


of an — and no tat n ths Deen Pg ers 
der in r 


* FA 


0 — 


W rvibasen 1 


A 1 that as bse ens actice: any . 
doeœnpe chus repreſented; and ſubjected, vy the ye rage 

2 ſupatuutien of his name, to the Fa ty and infam 
% Phar the Court admitted the of the obje od 
TE Ws 40 if an Affidavit were to be thus proved ſingiy: but not 
hen it was regularly introduced by Evidence of à Cauſe 
de emmenced; which is very different from imputing an 
er Affidavit to another without eſtabliſh ing a ground w 
i there ſhould exiſt one, or ſhewing a reaſon for its being 
: „ made, that it was uſed by the party as: reinen the 

a eure 

Z This Principle we had ccenfion — to notice in its 
4 general application even to civil Caſes and by much 


e fronger reaſon: therefore to crimihal! it indeed feſults 
4 from the ſolid and clear Prineiples of general Ræaſon, 
; and from the N ature of r in an een and neck 
: obs ä View: © eee 1 5 1 
e eee 25 VIII. 15 0 6 EN 
b 1 es. tow tobe ragt, 26 admit. 2 lence in Day 
| 22 125 * 5 5 FE YO n 12 f 
bie Axa, or 2 of Bi. foals 
40 


1 . . An Jafomatiog: of Feray ſet forth. that 1 Dees 
5 MSS 11. 05 dant, in giving a Leaſe and, Releaſe in Evidence, dated 
R, v. Green, «© 16 and 16 July, 1681, executed at Albemarle Hauſe, to 
_ . III. , which Mr. Stroude was * Witneſs, ſwore that Ms. Htroua? 
B. R. ie was, in the middle of July, 1681, at Newenham,, (hum 
1 "ul 236, & indo, Newenham in Devonſhire) whereas in Truth be 

£25 ee Was not at Newenham en aid. A Verdict was W the 


e King 
5. 668. 2 % But e en was n and it was held, 
A c f, That Weurnlum was but an individuum + 
„ e withont the iunuendo; and might be as wel Newenhtn 


„ in Miualzſes as Newenham i in Deworſhire ;, ſothat it might 
de pe conſiſtent that Mr. Stroude ſhould be at 25 * enba amd 
d at: Albemarle Houſe, in the middle of July. 

F . 2; That the innuendo could not reſtrain the: n 

Ei; 40 vagum to Newenham in Devonſſire: for an iumumndo is 

85 e no Averment, but only in the Nature of a Predict. or, 

i<6 iaforejaid:s It may ſerve for an Explanation to point out 

% er aſcertaia where there is precedent Matter; but cm 

-, Sg never make a new Charge: it may 11 what is alrea- 

N „. Horne. dyexpreſſed; but cannot enlarge or change the ſenſe of 10 
Dom. Pace. a7 Kin nl Words: 4⁰ 1 the n Newenham did not | 

- apt 628. ot | Ss T ert , 47 Ft Songs ot 8 7 Fo 0 a ha» of bc 


z A. 4 0 Ae. 


- © e 


” 
ww 


<0 _—- 


5 enen, 
te import W e in Devonſhire, and therefore the mms, 
« endo cannot give it that import. 
« That whether the. Indiment 1 were at 8 Law or 
« by Statutes" "equal Certainity was required | in the Charge. 
« The Cauſe was removed by Error into the Houss of 
aan and the Judgement there was revetſede contra- 
as it ſeems, to the Opinion and 'ExpeQation of 
4 Chief Juſtice Hour, and Ty * r 
6 i n TE 


wa 7 20 5 
pF . 7 E e 1 
3 5 25 $1 * iff 5 os 7 . RE { 9 * 3 * ; 4 3 


* Tz Ix. =. a 4 
2 1 Th 
All Perjuy is corrupt in in a legal and proper Senſe, | 

$30.1 $4 154” wa e * 
4 K appears that the Form * en by which 5 87 
« js alleged in an Indictment or Information for this Of- 
« fende Was 5 by a Jury: 10 a Caſe now to 

« he "mentioned. : - 15090 70 


*The Information charged the Defendant with: el 10 . Mellng, 
« and corrupt Perjary; and on a” Trial at Bar ® the Jury T 


r 9 W. III. 


« firſt found the De epdant guilty of Furfury, but not of“ P. 667. 


4 wilful and corrupt Per e Rox REV, the only Judge 
remaining in Court, aſked them thereupon, whether they 


© found for the Defendant: they anſwering, no; he told. 
ec them, he could not receive their Verdict, for it was con- 


« tradictory: and they muſt find him ouilty, or acquit him. 
e At length the Foreman informed the Judge, that 

* had agreed before they came into Court to find the De- 
cc fendant guilty of Perjury; but not of -wilful and 

Per fury; and if that Verdict gh not be recorded, 
ee then to find him guilty: generally; becauſe ſome of the 
ce Jary were not ſatisfied to mow Wu of wilful * 


N N e FOG 


4 n * 
3 5 1 


5 K tue Extent of: hs den corrupt, "i 7h i ir fo 


9 8 a 2 2 925 f 


« And in that inſtance the Court, an Motion for 
© a new Trial, took occafion to notice the legal Idea of 
Corruption: which is at the ſame time the philoſophical 
import and the claſſic acceptationef the Term: by remark- 
© ing, that if the Thing ſworn was manifeſtly falſe, the 
Mind muſt be corrupt; and then there was no need of 
Evidence and Bribery: which, in other Words is the 
clear but too often difregarded Propoſition, that all in- 
* fluence'drawing afide the mind from the mere confidera- 
c tion of Truth and Right, is a corrupt influence. ; 


+ We Jamerf Aninns pr, Bas vs inſolens  malarum ks 6 


lamen, inter tanta vitia, imbecilla etas ambitione corrupta fencbatur. ſeibfe 
1 | A" 1 Tir 14 B . 


* 
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inn may. 43 2 0 eee. Lale, 


| ve We have Rhee ſeen that Evidence f W a de 
© ceaſed Perſon fwore, at the Trial on which the . Perjury 
<« is afligned, is Evidence to, prove the Falſity of the Oath 
| « of the Defendant on an Indidment N and — 
* Reaſons upon 9 chis 9 


WN . conwiniy th the Support or 2 1. 4 Mar 


Ll 


Sd 4 tt And has} it may bs 2 ſinee the Rules "_ 
P. 663. . cerning the Reception and Effet of Teſtimony are of 
bf, capital importance, and conſtitute one of the two = 
cc Branches of the ſubject of this Treatiſe, to notice 

„ Prineiples of Evidence connected with this: — 92 
d the Veracity of à perſon giving an Account of an Fact 
55 &« under judicial Examination. The Rules are thels: „ 
12 Mod. is. What a Man that is living has ſworn at one Trial can 

3 

= 25 Tr. 265 to never be given in Evidence at another Trial to ſupport 
1 him; though what he has ſaid in Diſcourſe may be given in 
988 Evidence to ſupport him : becauſe the ſame Oath at ano- 
2 H. P. C. 430, ther Trial is no Evidence of the Truth of any Man's ſwear- 
9 2. ing; for if a Man be of that ill mind to fwear falſely at 
2 Keb. 334. one Trial, be may do the ſame at another; on the ſame 
Inducements. But what a Man ſays in Diſcourſe, without 

FN premeditation or expeRation of the Cauſe in 2 
good Evidence to ſupport him: but if a Man bath ſworn 
5 one Trial different from what he bath at another, this is 
= Evidence to his Diſcredit, and may become Eu-. 

ce in proof of PerJury. 


RAY Kh xu. 
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acdc Quaters making falſe Affirmation a are liable t to all the 
C2, it Penalties of Perjuny- . 


v. ſupra 264. e Moraviaus. making Affirmation/in any gener Place 
00. u. e 30, « « in Great Britain or Ireland, where by-Law an Oath is 
| ec or ſball be required, and alſo. in the Dominions of the 

: © Crown in America, are to be received in Evidence as if 
P. 689, © "Roy" in 82 uſual manner: and if * convidted of falſe 
; | e 9 


2 'Y * 
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if 
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E Ae which; if depoſed on Oath in the l 
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« form, would have amounted to wilful and corrupt Per- 


# fury, ey {hall incur" Ws Paige "and Pevaltcs of Fore... - 


Ws Their Affirmation i is indeed in the Nature of an-Oath, = 2 
© only without the 9 Clauſe it being thus „ v. * 1. 


fork by the AR. 


6 I do declare in the Preſenc ©; edi ae 


* ag of the Trugh of what T ay. 
n AI. Jen © : FE 
| Tio Wie ods Df of , > 
« Tt has already been noticed that go iſo „ 
. en of this Crime of e A 
nr EA m. Be 8 Wade 1 
* SvnonyaTION of Pungung, | Eo Sw 
* Syborantien cf Nute d Offers of «cons 


* Nature, including both Corruption of others and viola- 


* tion of the Faith to be preſerved in Teftimony- *: -- 5 4 


(for which the puniſhment is the ſame at Common Law, 


But to bring the Offender within this denomination Hawk, ur. 


* 


and the Fine by Statute dauble, of that for Perjury) it is 


 * neceſſary ta allege and prove that the Party ſa * 
did actually tab ſuch falſe Oath. by 


s “Vet the Attempt iel is indidaple as 2 great Mice. 
meanour. 
« A perſon attainted of . Sybarnation, of Perjury falls 


„ * Rule of Infamy } ſncaparitariog Hom 1 


( Dy. f | 
Bo QUAPTER RET "Row 
_ Of ExrorqioN, Bs 


« The nony C Offence ing be oonſidered is rer "IR 
* is @ great Miſpriſion, by any Officer wreſling or unlaw- » Ink, PTY 
© fully taking y colour of his Office, any money or va- | 


0 i cher wei. or more FIFTY, * Hank. 17 17% 


oy 


f Anu, dle dicendo gu} 2 eee. 
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wy rem or EVADENGS. = 


„„ 5 To 1 \Extartivs, dhe Harty jnjured by) it i yoo 
«If a Prisoner, chat ped beſore 30% Count, bazing cri. 
” 5 abba] Juriſdiction in Pad oe Wales, ſhall be agquit- 
be teck or diſcharged for want of Proſecution, the Gaoler , 
3 | % ſhall take no Pee for his Piſcharge (ſo that it would be 
„ 1 £© now manifeſtly Extortion ſo to do} from the aid Pri- 
2 | bet ſoner: but ſabh ſums-as have” been uſually. allowed for 
b | % Fees ſhall be paid, ſo they exceed not thirteen, ſhilling: ' 
s and fourpence for each Priſoner ſo diſcharged, out of the 
5 ** County reafuryz70r/out of the public flock of any ſe- 
te parate Diſtri not 1 to by . N 
| 1 mes Ravfe, Commiſſary of the-Archdeacon of Hun- 
W Mein in an 1 againſt him for Extortion, 


= " > OS + ended on the Statute, concerning Probates, Pleageg not 
| a * . guilty, and the Verdict was again un him. p 
: The Probate was not written upon the Fehtanient itſelf, 


* P. 692, but upon a Tranſcript engrofſed ; and, the neflion 
BY 67227 c was, DE Ne a Fee A ſu ch Probate, * theſe 
ge circumſtances, were within the ries; e And the Coun 

; e were of opinion that it as. 
K. v. Burdett. , © Exiartion may be committed in an 88 in the due 
Razm. 149. '& Diſchar ge of which public Utility is concerned; n 


55 4751 m. We it regard not the Adminiftration'of Juſtice. 
| pf „ Extortion alligned \ was for taking divers finall ſums | 
N e of money for little falls 1 in the Ne ket, and divers Sreat 


et ſums for Fines, 
| 55 te It was held by the Comt, that if the Defendant erect 
ee ſeveral falls, and do not leave the market people room to 
c fand and ſell their Wares, ſo that they are forc& on that 
be account to bire falls of the holder ef the Market, it is 
e Extortion to take money for ſuch ſtalls: but not, if har- 
ing room, they voluntarily hire falls, at ſuch rent as the 
„ opener ſhall ſet on them; for that the Law does not give 
| them ſtalls, but only gives them a free and open market: 
s that it is uot like a Miller, where there is an ancient 
| . toll, taking more than the Cuſtom Warrants, which i is 
- os te periec Extortion· 
ny | „ The Court held that v eie a Map be indiQed for tak- 
FOE: 6“ ing exior/ively tzyenty | [tillings, if one Ong 48 10 
5 fr e it . the Indistwent. 1325 
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Comm. IV, . „ Cons PIRACY is the Offence of two or mere to proſectt 
P. 136, Fig. „ an innocent Man, who is accordingly proſecuted; or 10 do lim 


F other Taft, hich lie accordingly fuſfer 8 i 
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e tence accordingly. And in the "af 
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„„ * A e. RVIEN OR,. | 
e This comprebends very offen Extetim, probably Br 


« jury, by the parties ſ6 conſpiring, and almeft certify, 
cc if. pur ued, Subornation of erſury, with regard to the 2. 
“ Witneſſes, in fupport of a.nefarious attempt to peryert 
« the Forms of Law, and injure, under colour of juſtice, - 7 
* the perſon, the freedom, the reputation of a fellow Cin  _ - 
el ti en es er Es Lt Cons eng 4: 3 
„Where the Attempt extends to Life,” which is ken 
« away by ſuch means, it becomes a ſubje& more proper Rt 
# for our future Conſideration, > VO 0 50 5 

„ Tn the eee x ng 1 ENTS, 

« termini being included, ſome difficulty. has ariſen upon 

« theſe proſecutions, under particular circumſtances. - „ 
Thys in the caſe of perſons indifted far conſpiring to n. v. Cope. 

“ ruin à man in his trade as a eard- maker. The hutfband, j. 
„ wife, and ſervants were indicted for this offence. The lan 3 
« Evidence againft them was, that they had at ſeveral timeg ni. 8. Hh 
* given money to the apprentices o the party who-now e 
„ proſecuted in the Name of the Crown, to put greaſe gte 
* thepatte, which had ſpoiled the cards. Tt was nog pro- 
* cd that more than one was ever preſent at one time,” It | 

*. was objeted, therefore, that there was no Evidence & af * P. 694, 

e their con/pirtng. But the Court held; that the Pefeng⸗ 

e“ ants, being all of a Ye concerned in the ſame buſi - 


| e 20 „ | & J ** : T 2 . * T4 on 4 6 
An Information was exhibited,” ſetting forth that the Str. 13 © 


„ Defendants, in order to extort money, did conſpire 0 — 
* accuſe the Complainant of an attempt of the cinen in- Tr. 5 G. 


© nominandum. Only one appears; pleads, and is ſound 


« guilty. In Arreſt of Judgement, it was pleaded, that a 

60 , e of leſs than two, and-the other De- 

« fendant may be acquitted. But the Court held that this 
t intendment ſhould not ſtay the effect of the Proſecution 

« as to the Defendant already tried. It was objeRted that 

* no avert Act in execution of this Canſpiracy was laid: 8 
but the Court were of opinion this was not well objeQ- 

** ed; indeed the pyblic Affirmation appears to have | 

© an overt At. % Pha" eph org, | ? 


It was alſo objected, that a Conſpiracy to charge a 


c perſan with the az/empt.of this Crime was not puniſhable 
* in the temporal Courts; but the Court held otherwife on | 
“the Precedents and Reaſon of the Cafe : and he had ſen- n 

er Term following the Petr. 321 
Jug gement. | 


* 
* 


© alher alſo was convicted, and ha 
5 | C725 W 85 Information 
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122 II. 
N. v. Elis. 
Str. 1227. 


F. 676. «© 
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| ' a Co ae bd of « cr of ah 
tempt io commit a Felony. | 


. * Defendant was indifted for n with "IO 
6. Wy to charge W. F. with a Robbery: and ſor that 


. <© parpoſe going before a Juſtice, where the other party 


* {wore the Robbery. She pleaded * nat guilty: but the 
8 found her guilty ; ; and found alſo that : Co- de· 
ndant died Before the Iudict ment was preferred. On 

br . taken, the Court determined the Conviction 
e to be good : and. noticed the much ſtronger Authority: of 
6. Kinnerſl ih Caſe, where there was a poſſibility of a Vere 


_« dig Acqn nittal as tg the other Defendant. 


ule ſo far holds that if all the Defendants 
4 are acquitted, except one, this amounts in Law to the 


But the 


| 7 Acquittal of that one alſo ; and it hath been bolden that 
K ſuc 17 2 Indictment will not lie againſt Huſband and 


66 Wiſe, they being efteemed but as ohe perſon. ' 


3 Tee Indictment was found at the 'Seffions _— on 
4 P 


epdant and two others for g Conlpingey: i; 


 Tidifiment of Conſpiracy good where the Charge is from a Me 


_ tive of Malice and Extortion, though it be not ſuch a ' Charge 
ele dete dall Ofc dl 


« The Indictment ſet forth that the Peſeqiants wick: 


by HR 'edl and maliciouſly intending to aggrieve one J. C. and 

„36 s to deprive him of his good name, credit, and "reputati-, 
„ ae 45 

“ probable NN to accuſe the faig F.C 

u 


conſpire, falſely, and without pa reaſonable or 


nr me 
ke taken out of a bag a quantity of human air, the pro- 
fe perty of one of the a There wi was alſo 3 
My 12 .* e of Money extorted under this pretence by means 
ﬀ of the ſaid Confpiracy. 55 

On the Indiment being removed by certiorari, it 
6% was objecteg that the Seſſions before which Court it was 


© tried had. no Ipriſdiction on this ſubje&, But the Court 
cc was of opinion they had, upon general principles, it be- 
$6, ing ga Tulfes tending to a breach of the peace. 
* 


e ather Obje&tion was, that the Charge did not 


| 7 405 to the e of a Crime, ſuch as would ſup- 


port an Indictment of Conſpiracy. But the Court held, 2 


| # Charge, operating to the Diſcredit of a Man, and adapt- | 
ed ta the purpoſe of extorting money from him under a 


te falſe" ORE" was to maintain ſuch Indict - 


Ff ment: c f A . 


cc Bribery by Gi. 


_ « alty, appeared to have been inſerted and ſtruck through, 
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Of Conrverion cr Baiszar. 


te Baieulx is the Offiice of offering ere a Fa 5 
« jn T * the CangueT in « Mine? whirh near EY 33 


et It may be and frequently.is conneAted with the Crime” 5 8 : 211 


« of PerJury; and ſometimes of Conſpiracy „ | 

er Its moſt uſual and dangerous dpi is that of: the | ? | 1 
Election of Members to repreſent the Community in Fur. | A 
« lament ; of which ſee a Statute of the late reign, whole= 7 


| © ſomely appointed to be read every” Bafler Quarter Seff- , G, _ 7 


«© ns. | 
« The Crime is complete by the Attempt : and Evidence , Burr, Benet, 

e of a Bribe tendered, thou rejected, is therefore ſuffi- 2499, 300. 

« cient. 3 4 
« Nor is it material, if the; bribed vote comrary „ 28 

te the Bribe ; for this cannot * given in Evidence to ex- Norton, 9 

« culpate eicher t a Loan, on ſuch Rs. is in reality bid t. 


cc Tt ig 2 material to to prope 3 Bribe to vote for all Combe qui- 
« the Parties for whom the Bribe is charged to have been i. tam v. Pit. 
de oivelle. - - Bl, Rep. $23, 3 
Nor needs it to be proyed that the partiesfor woos 3 Burr. Mane... 
te Bribe was given were Candidates on the Pol. iin = 
„ Nor that the Perſon bribed were actually Vers. 200 m 
© The Puniſhment by popular Action, as given by FS 
© Statute, is but 40 4 ative; and an Information or In- R. v. Ni 


86. FP 5 Te OD II. 


c W 3 Burr. Witt. 25 8. 1885 11 
1 0 The Plaintiff on the Statute declared on a. NN to * p. 676. 
e proceed to Election delivered to the Mayor of .Colcheſ- Dickſony. . * 


« ter» on = Face of the Precept the Words, and Common- * — Manef. 
aa 


* ee fill leg ible. 
© The Defendant offered rol Evidence 20 prove that 
« theſe Words were in the Precept, and not obliterated 


 '© when delivered to the Mayor, and when returned by hin 
* to the Sheriff. a 


© Two Poli 1 were made for the opinion of the F EE 
46:26 Whether the ' Tnflrument ſufficiently proves. the Decla- 5 


„ ration ? 


2. Maler 2 ZE 
= 0 The 


In aw OF EVIDENCE. | 
6 The Court was of opinion, that the parol "9 "WH 


ce was not admiſſible ageinſ# the Record: and that as the Pre- 


66 he was to be delivered to the returning. Officer, the Words 


| Commonalty were ſurpluſage,” and could no way alc 


T | 15 Declaration. 

re 5 The tine of delivering the Precept is net, material 
I | os, - againſt a Au Perſon, and delivery may be proyed chere 
273. fore by any Witneſs preſent : but where it is material, az 
3 ©. Witnels to the Inſtrument. 1 
Biſhop. - 4 Under this Statute the perſon ln the Bribe is ad- 
4 Burr. Mansf. e mitted ay a Hiine/s.to prove the Bribery. 
2288. 6 
Selby v. - The Action of Bribery being i in its object fo analogou 
ming, 2469. of ©to an Indictment or Information, we have referred it to 

« this Diviſion of Evidence in criminal Caſes : more pe 

ad 5 2 805 as me game engine enen, E 
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PE in „ HA P T E * vn. 
| "of MALICIOUS Mircnter. 


e E 5 eating of this offence, which Hands ts del, 
Et ads" « amongſt the Miſdemeanors. nearly bordering on capital 
„ offences, and in particular inftances is made capital, ei- 
; 1 ther on the firſt or ſecond Conviction recorded againſithe 
e HDelinquent, we are to confine ourſelves, in this Section, 
„ to Crimes ſhort of Felony: af theſe the Enumeration 
| % will be but brief: for ande the extreme penalty 
is annexed to moſt of theſe Caſes ; and conſequently the 
ce offence too often eſcapes its proper puniſhment by being 

c made liable to one which few can permit themſelves to 


0 enforce; being either with- held by humanity, ar by 


| 5 Neference to the public ſentiment. 

Come 1v. «© Malicious Miſchief is an injury done to the property of 
p. 244. “another, — not falling under ſome more ſpecific: Denomi- 
. nation either from the wantonneſs of a bad e- 
e or from particular and deliberate revenge. 

% To ſet fire to any goſs, furze,- or fern, f in any foreſt 

123 C. H. c. 19,* or chaſe, is liable to a penalty of five pounds on convic- 
$5: | F-Yoh bee eme on the oath of a ſingle Witneſs; 

5 4e ſubject, for default of payment, to commitment to the 

% common — for any time not reren nor lets 
„ ec than one Mont. 

2 p. 6800. And by an earlier Statate, with a view. to the n 
48 5 W. III. tion of Game, it is enacted, that if any perſon e 
s. 23 „ burn any grig, ling; heath, - furze, — . or fern, be 

1 3 Feb. 2, and Pune 


2 


1 8190 heats 


* againſt the refurning Qffcer,, there it mult be proved by 75 


«259 wu 4 


T 


24, on ahy mountains, hills, 


« firſt if in the night time, the Ollender is pronounced 
* guilty of Felony, and to be tran Tong for ſeven years. 


ee cut, deface, 


nexed. 0 

nue, or growing in a Garden, Orchard, or Plantation, 
ant Clerg yy: 

de being armed and Ae in the manner a 2 7. 


d \ 
: % 
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« beste, Moers, bete, chaſes,.. or: eber waſtes, - de „ 

« ſubjected to a; commitment to the houſe of correction, to 

« be-whipt.and kept to hard labour for any time not 9 7 

4 ceed ing one months! or leis chan ten days. anner | 

is worded with remarkable negligence.” / 1 
Burning a Wain or Cart laden with coals, or with any 2 H, VIIL _ 
ene or merchandize, - is ſuhjected to a reſtraint partak- 2 

ing of a civil and criminal nature, trehle damages to the 1 

40 F and a fine of ten Pounds to the King. The lame 

7 . is mM 2 0 any e the pro- thy > 
« perty of another, prepared or 1 TIE ä Mats 

« Len Nane Tad. | „ Hl 
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RT MALICIOUS Mrschtsy, cen 


Ke T Choſs 888 of n Miſchief are now to be 25 
he chars which the Legiſlature has thought it expedient APRN 
uf to 1 the Claſs of 2940, Felonies. 
ly to ſpoil or deftroy any Timber, or other (ſpe- ci 36, 
„ cified) U Pues. Oots, Shrubs, or Plants, is, for the two 126. 5 
* firſt Offences, made liable to pecuniary puniſhments: ED IL, 4% 


e but for the third, if i in the day time, or even for the 


8 


* Maliciouſly to ſet oh fire any derwood, Wood, or 1 G. I. OY 


„ Coppice, is made a clergyable Felony, ' 


x Aflaulting erſons in the ſtreets, with an intent to tear, 60.1. 4 
2 il, or burn their cloaths ; or actually fo 911. be, 
„% doing :==this 100 place aſter ſome dreadful. miſchiefs 


Wd from the DAN wig of Aqua TR for this Por- 


$ Fn 04 e * by be 
TINA? . 
& naxiciovs Mrcnrey abel, 


« We now begin 40 made —.— ſpecies. F thoſe of- 
8 3 to the firſt Commilhon: .of which Dz 4TH is an 


þ. — and defiraying Trees idee in an tin 9 0. "Lav 
for ornament, ſhelt#, or Ei, is. made A. Felony- n- 
« Dr. Bua, in dis valuable Work, has has obſerved that ,, 1. J. To? 


4 wy 4d. dees not ſsem to enter noche Conditaton eck 
cc . Offence deſcribed by the Statute, as to this and fone 
(e other criminal Acts to be enumerated under this head, 
5 but to offences precedently ſpecified by the Act; conſe. 


TUE Law or rvibznes. 


% quently it follows that the Indictment needs not to aver, 


6 nor is any Bvidence required to prove, that the perſon; 
„ deſtroying Trees fo circumftanced as deſcribed were arn- 


e ed or ilguiſed : and ſo of other offences to be noticed 


G, II. 

„v. Baylis 
; and Reynolds. 
Ca. in T. of 
Ld. Hard wicke, 


291. 


* P. 632. 
| f Cattle. 


. : R. v. Paty. $ 


ul, 
2K 2 Bl 157 


< hereafter, It appears indeed, that being in the 9 road 


< armed and diſguiſed, or in a foreſt, chaſe, park, pad- 
ce dock; common, or down, fo armed and diſguiſed, | is 


© made a ſubſtantive Felony without Clergy by the AQ; 
ce but not neceſſary to be given in Evidence with regard 
a wo ſeveral offences under the Act which are independent 
cc 0 it. 2 8 

* cc Another of the offences made capital Felpny by this 
4 At is, ally Killings maiming, oy WE * 


The Defendant to an Inditment for this offence was ca 
66 pitally convicted for maliciouſly and feloniouſl ſhooting 
ce and killing one Mare and Colt. In Arreſt of —— 
tc jt was moved, that the Mare and Colt ſhould have been 


e verred to have been Caftle within the Statute, if they 


„ could be brought within that deſcription duly by Aver- 


4 


cc and the Ca 
* Jm: who were unanimouſly agreed that as a preceding 


_ pus ON was reprieved for — and 


e ment. But chat, ſecondly, they were not neceflanily. to 
© be comprized under that deſcription : and they referred 


ee to Statutes on a like Os where, When the firſt had 
c made it Felony to ſtea 


Sheep or other Cali le, a ſecond 
© was paſſed to explain what Cattle were meant. 


On theſe Odjections, BLACKSTONE, who tried the 
e Priſoner, re epic the Judgement till the next Affi: 
e was laid befor all che Judges at Serſemt! 


ce Statute had made the ſtealing of Horſes in the Night a 
5“ ſingle Felony, this was ta be canſigergd as an Extenſion 
66 of * Statute : and ſome Precedents were cited of capi - 


e tal Convicti ions, but none of Execution under this branch 


ce of, the Statute. ' 
© Judgement of Death w . ingly paſſed u alien him; 
$ 


te received a free Pardon. 


9 S. I. c. 24. 


Setting fire to any bam or: atlas (where i it well 


© not come within the offence of Houſeburning hereafter to 


de explained) or to any hovel, cock, mom, or fiack of 
| 10 ſtraw, corn, hay, or wood; 


if ORE 4p other aj 2 8 


Wiltully and maliciouſly ſhooting : at any perſon in Wy 
e & Brouking 


te 


cc 
ce 


« 
66 


et 
cc 
* 


te 
tc 


60 


ec 
6c 


«c 


ie 
6c 


aus 1 "OF: * 


« « Breaking down the bend or wound of any fiſh-pond, wa, | 
te whereby the fiſh ſhall be loſt or deſtroyed; 
« Unlawfully' and 'maticiouſly- cutting uy hop-binds 60, IL. e. % 
« growing on poles in any plantation of hops >, 30 0% . 9 
« Setting fire wan mine, Pit, or delph "fr cod er en- 
& nel coal; 
Qt Unlawfully and maliciouſly breaking down or cutting 6 G. II. e. 37. 
« down the bank -of any river, or any ſea bank, whereby. 55 


* any lands ſhall be overflowed or damaged. Us » 8. 2 2 
o ſend any Letter without a Name, or ſigned by a fic- 


« titious Name, . threatening tokill any perſon, or to burn 

« their houſes, out-houſes, barn, ſtocks of Com a or Grain, 

« Hay, or Straw, is Felony without Clergy. . 
“ Upon this Act a P has way = vhoher A threat- 


27 G. II. c. 18. 5 


> . II. c. 10. 


- _ AQs —.—— expreſſed?- Fer, | 

« Turnpikes, defiroying; or pulling v wh or ene a rep e. a9. 
. 

a; Burning wind-mills or water-mills. - | 11 0. in. e 90. 

Some other inſtances 2 — be added; ow we dairy, 6. 1. u. 


DEE CHAPTER m. 5 1 4 
; . Of Fonekkz. ON 4 | ; 


1 may be commilied che Name f a Porn non ex- 


e F is the N n of « a | Writing or FAM comm. IV. 
© tending to the prejudice of another in reſpert᷑ of property." . 17. p. 247. 
a "= Lewis was indiQed upon the Statute, for feloni=2 G. . e. ag. 
« ouſly uttering and publiſhing a certain falſe, forged, and P. Cr. I. z16— - 
* counterſeited Deed, purporting to be a Power of 4. 1 A Lewi 
6 „ from Elizabeth Ti ingle, admiaiſtratrix e 
chard Tingle, deceaſed, late « marine belonging te 
* his Majeſty's ſhip the Hector, to F. P. impowerin 3 
* ſaid F. P. to demand and receive all prize- money 3 
her, with intention to defraud Edmund Mo on. | 
«© The Priſoner was conviaed : but a doubt atoſe, on 
* the ſuggeſtion of Sir M. Wright, whether, as-no ey 
„ perſon, exiſted as Elizabeth Tiagle, the-daughter of Ri- 
. be dying childleſs ud — the 3 


ſoner 
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: , * er KVN OE. 
e ** could be awfully convicted of # Fojgery within ths 


"7 Statute. 'Z 5 
3 last. c. as, " 0 Jouve aroſe from 155 is hid by Lord Chief Juſ. 
p. 169. e tice Cox of this Crime: that ee taken when # 
: e the Act is done in the nome of another perfor; > g 
5 From whence it was inferred this being done in the 
de name of no perſon who had ever exiſted In rerum "nature, 
. „ as not within the Deſeri ption of the Crime. 
e Tt was admitted by the learned Judge, that analen, | 
« made in a Deed really executed, in order to give it an 
operation different from the meaning of the parties, if 
& done mala fog and with intent to defraud, will come 
eie within the legal notion of Forgery, “ whether! it reſpect 
* ce the date, the Saks” or the premiſes meant to be Tecured, 
« or in any other way is contrived for working a cha 

< the intereſt meant to be conveyed: for it then clear) early 

© comes within the er of the offence, and the terms 

als. e. 2 cr uſed, falſe making, both under the Statute of *Blizabith, 
and the Statute upon which this Queſtion ariſes: but 

. that in theſe Caſes there is a real Deed upon Which the 
c Forgery may operate; and that ſo there muſt: be à real 
„ © perſon by whom the Deed might. by poſſibility, have been 


82 
-. 


92 op Es.» made. 

1764... | * But of eleven Judges preſent at Lord Chief Ju ce 
t Ryner's Chambers, ten were agreed that the Caſe of 
4 & the Priſoner was within the Letter and Meaning of the 


« Act: and in this opinion Chief Juftice Wits, s, who 
ee was abſcht, ſignified his concurredee by a Letter read at 
ee that Meeting. 

* The Resſons on which they founded their opinion 
t were, that Lord Co kx's deſcription of the offence is ap- 
3 t. parently too narrow, not compriſing Caſes confefledly 
« withinthe legal notion of F 
©© That the offence deſcribed in the AQ, and committed 
ec by the Priſoner, is the publiſhing, as true, a certain 
| „ falſe, forged, and counterfeit deed, with an intent to 
f . defraud. That the Deed is hoe leſs falſe; becauſe, on 
e account of the non-ex iſtence of the perſon to whom it Is 
3 oy am uted, it could not poſſibly have been true: 
| "And Jo Judgement of Death was pronounced coping) 
6: for and daher ſimilar Caſes which aroſe while this was 
| c in ſuf 
P. 686. * © Under the Statute init forging” . Tndorfomens 
R. v. Hevey, appeared in Evidence that the Priſoner uttered a * Bill 
O.B. e of Exchange, indorſed B. Macartey, and ſaid © that bis 
os. Fen. St. 4c Name was Macarty, and that the Indorſement was bis 
h 6 on band-writin 8: berth it Was Proved to be the hand- 
5 | =: is Sx. E! r * 4 ' writing 


1 o 2 - 
K * 
n . 5 


\ 


— 


THE: LAW Or EVIDENORS | » 


is WM © viitivg of Marartys it was agreed therefore/.bygthe 
inf © Judges that he muſt be acquitted of the Forgery.. | 

1. « It A. tell B. that a writing is forged, and B. notwith - 3 tft, 171. 
« ſtanding utter it, B. is in danger of the Statute: for it is ! OF | 
« ſtrong, though not coneluſive Evidence of B. knowing 885. F 
be te jt to h , M Ra a 

. ESE $35. 5 5 173207 2 . pe RE ane 
1 Forgery may be committed of a Deed that could not charge the 
Perſen whoſe Property is ſuppoſed to be emweyed by it. 


It is immaterial. whether the Inſtrument forged could 

et poſſibly by Law take effect according to its avowed. pur 

ee pott, if it is falſely made with an Intent to deflaud. | 
« Thus where Faphet Crooke was indicted on the Statute R. v. Japhet 

« for forging a Leaſe and Releaſe; the Indictment ſet forth —_— 

* that A. B. and his Wife were ſeiſed in fee of certain meſ-g Viz iis 

ee ſuages, &c. called Jauick, in the pariſh of Clackten, in 

« the county of Eſſex: and that the Defendant, intending - 

te to moleſt them and their intereſt in the premiſes, forged 

« a Leaſe and Releaſe as from them, , whereby they are 

te ſuppoſed to convey to him, for a valuable conſideration, . 

* all that park, called Jawick Park, in the pariſh of | | 

« Clackfon in Eſſex, containing eight miles in circumference, 1 

ec with all the deer, woods, &c. thereto belonging. SA | 
eit was objected, that the premiſes, thus ſuppoſed to 

ee be conveyed, were ſo. materially. diſſerent from thoſe 

© really the eftate of A. B. and his wife, that it was im- 

ee poſhble the conveyance ever could moleſt or diſturb. them: 

© but the Court (RA TMoNp, Chief J.) were at lengthuna- 

* nimouſly of opinion to over-rule the“ objection: for * P. 687. 


a 


* 


« that it is not neceſſary there ſhould be a charge or a poſi - 
„ br . tw” 6 rs Ov 
„The ſame, appears to be the Caſe with regard to the 2 G. 11. e. 28. 
* Statute. upon which Forgeries of Deeds and Wills are per by 9G. IT. 
«c now BEI tried. | | ; | , ; c. 18. 5 
And there was a Caſe in 1145 of a Perſon tried, con- o, B. 1573. 
„ | N | 
vided, and executed, for the Forgery of a Warrant or p. 440. C. 736. 
“ Order to receive uon exiſtent Lots of the Eaſt India Com- | 
* pany, which Warrant he had uſed with a view to receive | ER. ; 
* a Loan of Money; for, though it could not defraud the . = 
* Eaft India Company, who had no Lots to which it was 
© applicable, it was a Forgery with intent to defraud the 


s If * perſon who might be induced to make a Loan upon it. 

ill Porgery of an Order for Dilivery of S 

his Weſtin whether willin the Statute, or a fraud not felonious. 

# * On an Indid ment on the Statute for felotiouſly-utteh- R. e, Mary 


* ing and publiſhing a certain falſe, forged, and counter- Mitchel, 
; ""* = oC feit F. Cr, L, 119. 


—— — . — CEE 22 s — I NIN Sil RA cr 
- * 0 v N * n e * — D a A 12 
1 „ 
— (a7 8 * ; 
, 4 


—— an intent to defraud one William Feffreys of the ſeveri] 


4 guilty: but Mr. Juſtice Fofer reſpited e upon 
ca doubt whether the Order ſet forth in the Indictment be 
ec ſuch Warrant or Order as brought the Priſoner's Caſe 
cc within the Statute. 3%ͤßĩ7˙⁴jß1V2 oe nbd | 
The priſoner went as a perſon intitled to parochial re. 
e lief from the pariſh of K ar to the ſhop of the {aid 

„ William Feffercys, who ſold 


cc then Overſeer of the Poor for the faid Pariſh, produced 
- © an Order ſet forth in the Indictment 


s July 2754. 


ce goods within the meaning of the AR: one doubted, but 


«#6 ab nt. : ; 


e and the ſame idea; and import, that the perſon giving 


"> cc porting to have been figned by one George May, knoy- 
+ EE fog 


ce fuß; one pair of flockings, one ſhift, one apron, one han- 
e, ll for ll pal for. Wis wy hand, 


| © The objeQion was, that ſnppoſing it genuine, it could 
« from May for a delivery of goods on credit, and an un- 


— 


run LAW, or EVIDENCE. , . - 


te feit Warrant and Order for the Delivery of Goods, pur | 


the ſame to be falſe, forged, and counterfeited, with 


ce Goods mentioned in the Order, the Detendant was found 


omen's apparel : and pre- 
1 55 who was 


ce tending ſhe came from the ſaid George 


* Mr. JerFEREYS, CRE + . 


6c. I defire you to let this Woman have fix yards of ordinary 


a = K „ Ra NR... 


Gonk Mar. 


ec have been conſidered in no 


er light than as a requeſt 


« dertaking, on his part, to ſee them paid for. 

ce On a conference of the Judges at the Chambers of 
c Lord Chief Juſtice Ry R, nine were clearly of opinion 
ce that this is not a Warrant or Order for the delivery of 


6 SM another diſſented: Mr. Baron Lx OO vs 


t Thoſe that took che Caſe to be out of the A& argued, 
& that the Words Warrant or Order are expreſſive of one 


« 
c ſuch Warrant or Order hath, or claimeth to have, an in- | 
cc tereſt in the money or goods which are the ſubject of that a 
ce Warrant or Order; a diſpoſing power over them: and il 
4e that though the preſent, and many other caſes, may come  .. 
« -within the miſchief meant to be prevented, yet that in f 
ve the conſtruction of ARts ſo highly penal, it was neceflary Bil ., 
<« not to depart from the old rule of adhering ſtrictly to the . 
6 Lett r. Ef, r Es 3 5 3 : Zo HY « 
* © The learned Judge who diflented argued, that the Ad | 
e on which the Queſtion ariſeth was made on on | \ 
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„ had the Paper deen genuine, and, the goods delivered = 
ie upon credit, May would have been f 


iable; o bad they  _. 
7 « hen, delivered - under the circumſtances, of this Caſe, _ 
efereys would have been defrauded : and be conclutt- 5 
_ the preſent Caſe. being within the miſehief. 
« « 


« ſoner= . I e 
« At the next Aen. ſhe was called to the Bury and dif- 25 
«© charged from the Indidtment. 5 
65 li hath been aid, a Man may be 2 Forge n 
« Deed 1. an if he make a Feoffment of his Lands to 4. B. 2 
« and afterward, antedate a Feoffment of the ſame Lands to 
« C. D. It goes not appear there has been any Deciſion N 
© on this point fince | Forgery as been indictable, in the 
«© firſt. inſtance, as a Felony : and it now ceaſes, in almoſt 
« 2 2 to be ſuable as a Mifdemeanour: ſuch is u. v. TR 
the Ch . our Policy ſince the Statute + of the Fifth Anno J. 
8  Henry- Statute of Elizabeth led the way to the Al- Wo 
« teration, by rendering Forgery of Deeds Felony on the 
. * ſecond offence. || A Statute 1 8 of the late King made rb Inſt. 169. 
cies. of Felony capital. without Clergy in the firſt in- 3* ©: Is * 
e : and the ſame Penalty was ſoon annexed to the ſe- * 0 
« veral Forgeries 3 ee Incoralt and perional | 
te e 9 2 5 2 . a 


eee tt. 5 op e 


5 11 4 ARES 6 14 A e Averment of 72 0 à R. v. a 
* forged Receipt. 5 


| ; 1 * Bl. R. 787; 9. ; 
e It is ſufficient to aver gen my an — on to defraud; 8 
T which may be proved at the Talg of the Far S 
* ticular FaQts: : | 


BY 
2 


2 ones under an ka vg which grand th ker Mantis. 

Wi ine a Paper riting, purporting io be t Il bf B 
% A. B. for 3 it ſhould have been, 23 the loft Wall ode ©: * 
© but the Court did not allow an obje: ion which in real; e 
contended, that the IndiAtment was bad for charging the _ 9 
© FaQt truly and properly, inſtead of charging'it ſo as in. 
N * riflnels of . to — to an 6 „„ 


| Ver 1. ps | 20F -- ah TE char. 


« 


* ke in caes nt witin ths former and there — 5 
© liberal. confiryMiod: chat the “ ET 
© every day uſed among. iN o 


hended, * the words alſo of the ” 3 — 
« AQ, Titer of Bends aße to pals upon the Pri- i 


© It was contended that Bvidance edvld not be given of a 6: +, Block 24 A 5 
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: pag 
| Gf Common, ade IT, er; the Coin ot mate 
Fenn | , dur capital Felony. TR ES 


„ 8 


| neee r intended to mention ſome Poly to 
FE „„ which Evidence my moſt probably apply.. 
75 G. II. e. 28. ec Perſons uttering or tendering falſe Money, knowin ng it 


55. cc to be falfe, are ſubjected, on *. third offence, to Belovy 

J Benefit of Clerg 

And with regard takes 1 by which a Repetition 
. of this Crime is to be proved, it is provided by —. 


— 


* Statute, that if any perſon, uttering or tendering an 
<© falſe or counterfeit Money 2s aforeſaid, ſhall re Bag i 
00 be guilty of the like offence in any other County or Cit 
| the Clerk of the Aſſize, or the Clerk of the Peace 
© the County or City where ſuch Convict ien was fo had, 
ce ſhall; at the Req A of the Proſecutor, or any Wes = | 
* his Majeſty's behalf, 2 the ſame by a Tran | 
a few Words, F containing the eſſe and tenor 8 fuch 

Convidion and fuch ficate' being produced i in 

6 + Court, ſhall be ſufficient Proof of much ormer Conv Vic- 
I 8 = 

* Perſons counter feiting Copper Money, halſpence hte” 

1 oe. ce things, or buying, ſelling, taking, paying, or putting of 

- ſuch Money under the Value which by its Denomination 

= it imports, are made Felons. 

+ Conſequently on the ſecond offence, if the aner de 

. de given in Evidence, no lay perſon can have the Benefit of 

Rothwell's 8 Clergy: and one . Marſton Rotheoell was accordingly, 


5, ; 


* 1 5 


Caſe. 
«:on the 12th of September, 1783, at the ſeſſion at the Ol 
Knot . Bailey, convicted, and had TE ow Death: £ it bye” 
BY „ 3 bis ſecond efſence; © Ew 
1 N 55 > bo 2 5 
. 2 TER v. 5 


* of LARGENT- 1 2 A "54 


„„ 1 is the Offence of taking aud carrying away, ui 
Comm W., © the Intent of 5 he Perkin Goods Ll mw. 1 


8 128, 3 by 1. may either be ſimple or OO 
4+ Rather 4 ligenth 2 e * 4 c ita | end? ot very 


: WE 8 4 - 1 
, . 2 * 2; » N . is o NIL = *% 3 x 5 
* KY. x5 p - i o 
* Sg . - * — = J 
* 8 1 . F . ; a 

* * {a * 2 . 4 boy b 

* * 8 * 
» # 

/ " : | 0 , 

a” * 
. # F 
+ 


ry ra enen. 


1 pls Lede is "the i 

1 lonious Intent, without For: 

1 ” Perſon, 3 | 9 _ N , 

| 'S It may be either Gael ior . Y - , mn OY 

5 * Grand, if laid and found by the Vines to the Va- 

- * luc of above twelve Pence; 17 4 if beneath that Values _ 

| 7 though, if the Charg e and Find ng exceed that ſam, _ es 
| « fimple Larceny yet 8 4 clergyable offence; except in TY 5 

4 3 „ IT, 3 * 
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7 8 _ is to "od A 
* one Act: of which the carrying away evidencts ing ow ©» 
cc ecutes the intent of the taking. „„ 
Hy the faking is underſtood ſome Act of Be „ 

« Pron not grounded on the notion. of legal Right, 

te and not included in the Act of the Otner: for if e reg. 123. 
* wiſe, in the one Caſe it is a ay in the other a 

« Breach of Truſt: but in neither a. * n en- 

5 prefoly fo made by Statute. | 


ee in Proof of fen Loney. | NE . 7 


177 th 722 y 


« The. party; however, when he excuſes. the DO La "Hoes 
te under a legal Right, muſt appear to have. ated under | 
* ſuch cixcumftances; that he did not merely avail. him 
* ſelf 4 the Law as pretence, but had 1— wp 7 a le- e 
„gal Claim: otherwiſe. a taking, under eſs of Laws v. 
% may be given in Evidence as a felonious taking againſtghs mY 
Y party thus wilfully abuſing the Proceſs. IS 

And thus faith Coxs : if a man ſeeing: the $58: of 3 Inf, 208, © 

B. in his paſture; and having a mind to ſteal him, com- | 
eth to the Sheriff, and pretending the moſs, to be his, ob- NE ai. 
4 a the horſe to be delivered unto him b ins . 
et this is a felonious taking; for the Replevin was ob- 8 0 | 
* tained in /raudem legis. FE, 0 

* And thus where à man, who was an Attorney, bad ob- 
© tained a fraudulent Judgement in Zje&ment where he K. v. * 
* had 0 Colour of Title, and took goods i in the Houſe toa P. 27. Car. u. wo 
© conſiderable Value; it appearing in Evidence that he | 
© ſued out the Ejectment merely to get ewe Woe >. 
vert the Goods, to which he had no pretence of Claim; * | 
* to his own Vis he. had + of ra and ee 


* 
- 
* 
# 


©: SS 
* 


7 U. VI. 43 * 


©. B, Dec: 
„ 


0 Ann At- 


kiaſon,' 


| ce 0 


4 4 _ "0p _ had SY EY of Sew N tim fr | 


ery) he was executed. 


1 0, $676 sets cleax that'a Man may commit a Felotl of his 
605 . "Goods by reaſon of the Tpeciat temporary Property 


&, of ſuch Goods. veſted b Y bimſelf in another, and the 
er felonious intent. As if 4. deliver Goods to B. to keep, 
& and ſteal them, with intent to charge B. * with the Va- | 
d lue: or if 4. having delivered Money to His ſervant to 


5 carry to ſome diftant Place, diſguiſe himſelf and rob 
bc the ſervant with intent to charge the hundred ; or take 
ec them ſecretly from the ſervant with intent to make the 


& ſervant anſwerable for the Loſs. And agreeably to this 
c Doctrine the Law ſeenis 10 have been underſtood e 
<« three Centuries paſt. 

“ On an Indidtment'for healing ten Guineas, the pro 
pert 9 pn Wood, the Evidence was the Wife of 
od, and the account ſhe gave was this: that 
« being in want of change, to "pay fome workmen, the 


<2 ch 82-376. 5 Priſoner told her ſhe knew à per for who could give her 


R. v. W. van- 


ſupra. 


. Aikley. 85 B. 
3 


84. p- 293. 
Ibdid. 
Add. P. St. 


1 


ſos, O. B. 1779. 
Add. P. S. ut 


found to be a falſehood. In reality, it had been | a 
PORE AY 
1783 and we 


R. v. Sharpleſs. - 
9. B. 1783 and « tity of Goods to be ſent home: the Goldſtnith, direQed 


ee ten guineas worth of balf-guineas: that ſhe put donn 
ce the Guineas on the Table, which the ſaid Priſoner took 
ce up, and under pretence of going for change, went out, 
< and never returned: on ſearching for her Cloaths, it 
e was found they were gone. On this Evidence ſhe was 
« found guilty. | 

% On an Indictment for ſtealing a filver Watch, the Eri- | 
ee dence was, that the Priſoner had deen a year And a half 
% Journeyman to the Proſecutor, who i entrufted bim 
ec with a filver Watch to clean: the Priſoner had brought 
© the Watch back; but it not being perfect, the Profe- 


de cutor had ſent it to him again. The Owner wanting i it, 


ce the Proſecutor ſent for it to the Priſoner, and receyed 


e for Anſwer that it was not done; and on a ſecond meſ- 


ce ſage; that it was lent out by the Priſoner, which was 


«ed by * the Wife of the Priſoner. He was foun guil: 


7 ee ty. The Reader will ſee that the pawning by the Wife 
_ <<. muſt be underſtood to have been proved” to be by the di- 


«© rection of the Huſband. * 
* On an Inditment for ſtealing a Note, the aer 
No „Was, that it was delivered to the. Prifoner to diſcount: 
* and it appearing that the Ownier never meant to part with 
ee the Note till the money was actually paid for it, and 
ec that the Priſoner got it into his poſſeſſion with an original 
« deſign of ſtealing it, this was adjudged Felony. 
% A Man went to a Goldſmith's,” and ordered a quan- 


60 bis ſervant not to leave the Goods anti the net bo 


14 


. N 


os 


> © © 
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„„ pretended Sale Ms val 3 
the ſervant, and kept the Gobds. The Judges held theses 


7 N to be Evidence of a felonious taking; as | 
«in the Caſe of a Ring-dropper,' where a man drops ͤa 
or purſe, and, on pretence of dividing its produce, . 
, takes a cloak or ſome other thing as a pledge: for his 
105 „ portion, and converts it to his on Uſe, which Has 3 
en 


 * Tf Carrier, he hath brought. the Goods tone 1 


64 hy and ſo if he carry them to ſome other place than * pa 
160 he place agreed; or if he open a Lacke! or bags" and eee 
N take out part of the Contents. 
«If à Gueſt at à Tavern take Plate &t before him, hid 3 Nat: 2 9. 


ng 7 Fhere j is, A: Ga I Lonany 8 yo Tab * 27 K. vn. 
i -Statute, Which is Hur ſe-flealing : the theft here may fre- . fl. C4. 
c quently take place in conſequence of à delivery from 
« the Owner; yet. Zuidence of ſuch. delivery. for a Special we | 
2 * purſyſe does = clear the Felony, /, | 
RS. | Thas, a man takes 30 horſe under pretence of taking a v. Oo. B. 1763 
« journey into Ef Eſſer; this journey he never takes, but ſells and 1784. 


« the horſe; by all the ae jt has been determined Fe b. 23. 


Ft 


aun 4848. 


E. Mackenzie went. to: cer: and aber looking. at „ N deck 
6 horſe, deſired to know w ether he would go 2 82 with ud Ws 
© the ſaddle on. Spencer deljvered the horſe for the pur- O. f * 
* poſe of trying him; Mackenzie rode age wan him: . 36. 
te this was-agjudged Horſe-fteahi 

© Tt was a doubt whether the 3 Terms of ; ſab- x E. vi. 5 14. 
1 77 eg t Statute had not reftored Clergy to the ſtealers of $19: oe 
| ingle Horſe: to byte which it was deelared and 5 
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repeatedly adjudged Felony.” „ 


* is Felony, for there is only a ſpecial Uſe. +, 13 IV. 9, oY 
. And if a Miller, who bath corn delivered to him E 
te to grind, ſteal part, this is-Felony.- Wc n 98. 5 2 
« If a tradeſinan deliver 00% to n to more 7 
© in his houſe, and they Real away part of them, this is Shaw. e 
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v. aus, Ge Joined? frogs th yarn. - 06, P ting 
* 308. = A uct took the er or Sheets of his hed, and 
22 AA, 25 39 cc „ rifing before day, removed them out of the chamber 
| 697- < where he N oY the hall, and went into“ the fable 
1 e 19 fetch the horſe, and the ofiler apprehended him: theſe 
= c ſeyeral Ats were Ho 3 of a felonious intent: 
4 | « and that there was a carrying away by removing the co- 
< yerlet from the chamber into the =Y * it 15 
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AE gs He who fleals goods belonging to a Pariſh Church 
= BD I K ” e may be indicted for Penny the Goods of the Pariſhion- 


| fe ers 

3 3 85 & And of thoſe who violate the decent Reſpest due to 

: . ec the remains of Mortality, there is the following Caſe 
. 7 relative fo the legal conſideration of their offence. 

Ba . At the Aﬀfizes' at Leiceſter, the Defendant, who bad 

bo J. ines, ee digged in the night into the grayes of ſeveral men and 

* de one woman, and taken away the winding ſheets from the 

. podies, Was indicted of Felony; the "Toles, * who had 

. been previouſly conſulted, as was the faſhion in thoſe 

&« day ys, holding that there was a property in the ſheets, in 

"1 the Executor, Adminiſtrator, or other Owner, ſufficient 


. to maintain the ladliétment. The 221 1 * 
19 5 1 T' of. e Larceny e W 
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e Things tokio away mult be perſonal Gaui; ; and 
IY Co I therefore, where Statutes ** not in 2 ol "things 

r de hering to the frechold, and 7 0 in th inflant ici 

, i cc ſeyerance from it, are not the ſubject of Larceny. But 

| ce if previouſly ſevered by the owner, they are: and 10 

2 . 46 * Evidence —_— their being ſeyered at one 1 
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ede This, and taken, aſter an nene of remaining + N ; 


ce yered, at another. 
On the ſame Prigei e tid Rexling of Writings, con- 6 P. 698. 
taining the Title of: 2 ſtate, has been held no Felony, Iv. Comm. 
cc 2 ö 8 75 5; becauſe they are not perſonal Goods of #34 _ 
ce intrinſic ue, ae an N merely a8 they re- ? | 
cc pet the reality. . 
© « And agreeably. to this Rule wis Js Dan where: de R. v. Weltheer. 


4 was indicted of Lererny in ffealing a Commiſſion to fett 2 Str. 1133, 


« Boundaries, and the Retury thereupon : which Commiſe Fr. 1 G. II. 
ce ſion and Return were reſpectively laid to be of the Va- 75 
* ue of two Shillings, of the Gods and Chattcls of the 


e King. The Defendant pleaded, Not guilty: the Jury 7 . | p 


* found two parchment wntings anſwering the deſcription 

in the Indictment: and that the Priſoner prevately carried 15 
them from the Sir Glerts Offer in Middleſex, belonging 
4e to the Court of Ghancery, where they were kept as Re- „ 

cc cords of that Court, with an Intent to fleal them: that er 
« they were the King's Goods, and each of the Value f Ew 
cc one penny. And upon the whole Matter, whether the 

ce ſaid taking were felonjous, they fubmlt to the ant 

fe of the Court. e 

It was contended by Mr. Attorne) General $ and Mr. 8 
44 Rarnaruſſiom, that this was petit Larceny; both on. the 5 
te general Idea of the Offence and the particular ads * and 
nh 2 of theſe e as applied to. that 
#* Idea. | 


c That it was a Fadulent taking without conſent af the 
© Owner; þ the private taking and che property in the King 
be being alvercined by the Indictment, and a Value found 


„ which reduced- it to petit. Larceny. * That the Crown, in * p. 699- 
Fe behalf of the Community, i is recognized by Law as have 
<< ing a valuable property in theſe inftruments ; oy that v. Gilb. L. 3 
« the place where they are depoſited has the. appell ation” | on _ Ed. 
of the Tresſury t ** for that reaſon, 

That whatever might be ſaid of Deedg between party 4 Ja "FLW 


10 and party, 2s feu ol the. Keb, * n ne- = 
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The King's Treaſury—this Treaſury is 227. his Maney or 


Coin; and another that is far more precious and excell:nt; and rhe. 1 80 
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ed within the Principle of that Rule. 

That the Statute concerning the ſtealing of Recor 

2 . whereby any Fuds cement Should be reverſed, rather indica 
“ than 0 the Idea tliat the ſtes ing of Records 


“ à Felony at Common Law 1 for that the Statute was ne⸗ 


+ . ©, ® ceflary, if Clerks, being intrufted with the pfften, were 
_ cc to be on an equal footing of : uniſhment with Wer 


e ons, ſuppoſing this to be Felony: before op Common 


«© Law in 2 Stranger. 
On the. contrary, it was argued, that the 8 was to 
45 « be conſidered as introducin ng a new Law, in particular 
; i. circumſtances, on a ſub; 
% had made no general Proviſion: That this clearly was 
se not within the Ad: and that evidently. Weit was to be 


ce governed by the Principle of Tees vpuring of the 


Fc: Realty. : 


ee The Court denne entering on che Qyeſlion, whe. 


6e ther theſe Writings were ſaid properly to be Goods of 
„the King, or on the general Queftion-upon: the Statute, 
ke gg of the extent and nature of the Crime. of Healing Re: 
cc 'cords.at Common Law. But that the point of theſe 


“ xwritings concerning the realty was ſufficient to ground 
„ their Judgement: and they all declared their Opinion 


44 that the Priſoner was not guilt of Felony 26 e in 
if this Indiftment. Sally 7 harged i 
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* it has been held that it cannat be committed of. a Bos 
cor. amn. Juſt cc containing them: for that it is but an Acceſſary. to the 


| TY 2 Principal, and therefore taken to be of the lame nature 
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10 beef Therefore the ſtealing of monkies, 


a nilty not exceeding thirty, nor leſs than twenty Pounds, 
ec. with * Charges; and on non - payment to be committed 


# to the common gaol, or houſe of correction, for any time 


« not” exceeding twelve, nor lefs than fix. months; or until 


« the penalty * and charges ſhall be paid; for the econd * P. dor. 
« offence,” the penalty not EY ty, nor Jeſs than | 


1 thirty Pounds, with the charges; on non-payment, 


« to be committed, not exceeding : aightern; or: leſs. than 


* twelve months, or till paid; and +to;be' x mac nal 
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« the amuſement and ftate of Princes and great Men, have, 


«. by our ancient Laws, while the Rigour of the —_ 
« ſyſtem was in itz firength, been conſidered as: 1 4 


© which might We eg taken, as Deer in a 6 Ren Jay. 


© reclaimed or conſined, Hawks, Swans. It does e's ap- 


4 pear, that nobleſt of Birds, the Pracock, I ftands un- . 


& der this denomination in dur Books; though che 14 
vas uſed in the old times for the ornament of our King 


* more ſuitable perhaps to adorn a beautiful Queen, 2 0 e. . 
| © as Mary of Scotland, being at once 3 and emma 
„ jn a 2 ree. 


“ Of 18 for 1 Food, though not Fee MEE. 8 75 
* ceny way! by redo by fteali __ = when dead; 7 55 1. 6. 6.. 
* 2nd ſo'of the eggs of tame Birds; „ && 
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H.P.C.9+ -< And it hath been held that Larceny may be committed 
H. F. Cc. ie by ftealing of Fiſk. in a Trunk or Pond: they being 
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e #6:Larceny, it is mid, could not at Comman Law be com. il ” 
4 mitted of Treaſure trove till ſeized by the King, or bin | 
m. I. 29; © underſtandeth Gold, Silver, Plate, or Bullion, if found 
P. 70. * hidden in the Earth or other * private Place, the Owner il © 
„ being unknown; and in this reſpect the Law does nat 
„‚?＋Ek.k. 


«© And of Mreck it was holden in like manner that Zar- a 
ce cony could not be committed; for which Reaſon the Le | 
LC pfflature interpoſed for the reſtraint of this cruel violation 
* of ſocial Duty; this unnatural Deſertion of the Princi- 
«© ples and Sentiments of Humanity: and it alſo puniſhes 
© as, Felony, without Benefit of Clergy, plundering or 
<<: ſtealing from any ſhip in diſtreſs, though not'a wrerk- 
„% And it was neceſfary to apply the Remedy in this Ex- 4 
te tent, - as otherwiſe the Proviſion. would have been yery.in+ 5 
adequate to the Miſchief: fox a ſhip is not ſaid to be 1 | 
e uit, nor do the, goods which were on board fall under 4 
| Cartas H. II. that deſcription but where the ſhip is loſt, and the good: 

26 May, 1174- C thrown upon Land; and then if any Animal eſcape alive N 
e © the property was not held to veſt in the Crown till aſter . 
e three Months non-claim. And afterwards it was 2 
Brack. L. III. 4e good by our Furifts, that if any certain mari were ſet on 

| +6. ee the goods by which the Owner might be known, it is no 4 

„„ e wreck: and the Claim progreſſively becoming yet more 4 
3EF <4 c unfavourablez, the Statute: of Feftminſler firif extended 4 
Hamilton and «© the limitation to a year.and 4 day; and at length it wa * 
Smyth y Dev: é“ determined, agreeably, as it appears to the ſenſe of 
Fraun ©. Hl. , Bracten, that by whatcuer ſigns Property could be pro!- BY . 
B. K 2732. © £6, ed the Owner was intitled. „„ | 8 755 5 
3 © The Statute lately mentioned provides that when * 
. 6. 1e goods of ſmall value ſhall be ſtranded, loſt, or caſt 
. ee on ſhore, and ſhall. be ſtolen without circumſtances of 1 
e Cruelty, Outrage; or Violence, that it ſhall be lawful . 
ce to proſecute for ſuch Offence by way of Indiftment for 
- 46, petit larceny: ſo that if there be Evidence of Violence, 
; er Cruelty, or Outrage, goods thus taken leave the taker 
. &:ſyhje& to the puniſhment of capital Felony. 3 
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1 ( "po Bills, 400 Notes, were 8 not 88 * P. 703. 
« ble: but they are placed; in chis reſpe&, by Statute, on a G. H. c. . 
« the footing of the Money they purport to repreſent. This 

« marks the commercial Temper: às we have ſeen that by . 
« the ſame Statute Notes acquired the legiſlative recogniti- 
4 on of an e equal” 10 Deeds in Caſe « For- 


e gery· 


« nate property ee an indictment is maintainable * Iv. 
« for ſealing the goods of a perſon unknown: for it is the 
« public 4 Say not the individual Joſs, which” 1 the ” 3 a 
« ground of the criminal Proſecution 5 
“ The Wife cannot be gullty of Larceny 4 the Hof: 2 K. LY 1 
* band, nor the Huſband” from the Wife: on' account f 
« their Unity of Intereſt. 
« A Wife cannot be convicted of — committed by 3 Taft. 108. 
4 her and her Huſband: for ſhe is eue in 2 25. to Starnf. 26. c. 16. 


66 N ated pnder's coercion n from kim” * E, II. cor. ated 
or conrorys Laser. e ices a 


« We are now "to {peak of the Bean, oY 
* Crime of compound or mixed Layceny.' © a 
. 1 And, firſt, of Larceny from the perſon.” e 75 x 
© Privately flealing from the perſon above A. Vale of 8 Elie. 3 
1 twelve pence is a Felony without Benefit of Clergy. Wenn 
On an e * Fes * Albino,” the Wiſe of R. v. Lagier, 
Hobart, Eſq. ly taking from'her per-'9. B- 0 


. ſon againſt her Wi 1 op 2 et with diamonds; Fen. 12 


© The Evidence was, that as Nane Hobart was getting 


& into her coach from the Opera Houſe, the felt a —— Oooh et . 


take hold of her ear, and pull her ear-ring, which was > 

« thereby ſepàrated from her ear: the priſoner was ſeen by 

* two Witneſſes with his band to * Mrs" Hobarſ's" car, « 1 794+ 

© The ear-ring was found afterwards in ber hair. | 
*The Judge before whom the offence was tried reſpited 
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5 Judgement on a doubt, whether here was a away : I 7 
* the opinion of the Judges was r at . 
© the Evidence maintained the Indictmen. ; he 
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25 . 755 ot 6. © This . * as 2 incur a 
. Felony, by ſtealing above the Value of 8 
x By re vis ö ſrom a Ghurch or Chape!, with or without violence - 


1 's 75. v. . Kealing i in a Booth or Tent, in a market or 755 b i i 

_ 9 ar & or hy night, oy; violence or breaking the ſame, the 
=... HB. r. C, ke Owner or ſome of his family being therein. 

| $2% . . Not only a ftealing, but breaking muſt be proved: * # 

= 1 the Evidente that à franger was in the booth or bent iy ” 


* Not ſufficient to ſupport the Indictment. 


© Stealing to the Value of five /illings, breaks 
8 ks 80 th: HE! any. dw ing - houſe, or Pa pt by or 5 45 
3 15 „ 9 houſe thereunto belonging, in the ae and although 
8 n n be therein: 
g n this Statute there muſt be ſome Evidence of 
.2 Ps, 6 pn 


Tr. 16 Cer l. „ A man eame into a dueling tops.” none being with- 


Simpſon's Cale, *© in, and the. doors being; open, and ede up a. Chef, 
H. H. F. C. 4 took out Goods to the Value of five ant, laid then 


| Wy geen the Noor, and. before he could carry them out of the £ 

11 F chamber, he was apprehended: und upon a ſpecial find: 1 
1 e ing be was held by the Statuſe ig be ouſted of his Cler- 

5 8 * aid of all the Judges.” © * if L 
„„ tely to ſteal Goods, M ares, or Men in 


8. N 725 any ſhop, warehouſe, coach- -houſe, or ftable,. by as 

5 m. Or by dint and whether any perſon lie therein or not, 
ss. „ is Felony without Clergy. The Acceſſaries before the 
3 & 4. & Nl. e Fact are within both this and the Statute of Elizabeth. 
c. 9. I force be in Evidence. by breaking open, it ſeems 
Foſt. 9. 2280 this will take the Crime out of the Statute concerning 
. „ Sbops, 1 Co. from 'y W Gaps: are per | 
5 2 e 8 R . 8 
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3 5 are conftrued Warchouſes with e 1 Lar 
25 * "ES, * c 
"7 Ml Where the Priſoner was inne GE: pn irs bel 


4 . ce Goods; the property of Meſſrs. Fhudyer and Co in th 
8. F. 3%, . Warehouſe of Foln Day ; the Cafe appeared 9 75 
406 Parker, © dence that Fohn Day kept a common Warebhouſe by the 
„ e where Merchants did uſually lodge Goods 

Poſter & Birch. A intended For” Exportation, until they hould have an op- 
Folk FT» 9+ Ba unity of putting them on board. The Goods were 


by whe 1 8 and Co. to this Watchouſe, in once: fs 


> a  : 


\ 


5 r raw or n 


« be put on board; Veel; and in the Warehouſe LY 
et ſtolen by the Priſotier. Ry 
« The Court was of 6pinion,. that” 'this is 900 Cin 


e within the Statute; for that by the Word Warehouſes. 


« jn the Statute is meant not mere repolitaries for Goods, 
« but ſuch places where merchants and other tradeys . keep 
« their Goods for ſale, in the Nature of Shops,” and: aud whi- 
« ther Cuſtomers go to view them: and though. the 
« might: wa propriety ſufficient be laid to be the Gopds 
« of Jahn. Day, [2 having the charge and poſſeſſion. of 
10 them, yet fill his Warehouſe was 2 place merely of e 
&« Cy "PM 
1 Tee ingly the Fniſoner was found guilty op ar- 
ceny to the Value laid in the Indictment; but acquitted | 
« +7 of fealing privately from the Warehouſe. 8 


te tutes * e a not to . un: this Diſtin ic . 
Res a9 Good, Wer, or Aut. within. 
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« ling-houſe or outhouſe, whether any W a be in the 
60 nie houſe or outhouſe, or nol, and although ſuch, houſe 


© gr outhouſe be not actually £ broken i is Felony without Clers 
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" The Err TY of offences, of” "which i it 3 q 


« to diſcriminate the Evidence, is Robbery : :;which-is- the fe-. 
* Jonious and forcible taking of Goods from the. perſan of aus- 


& g 


. 768. | 
_ © The learned Author of. the Obſervetions on. envi . oer, . 


8 
Ba IN under che Age of fiſeen a are bot e within ; * 
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4 ther or, the taking of the properly of another, in his preſence, Comm. IW. 


« by violence or threats, without the notion of legal Claim. 


&« rob is now a tranſportable Felony by Statut. 

_ © It_is of property, indeſnilely: for the Value males 
* no difference in the legal Conſtitution of this Crime. 
The abſolute or qualified owner of the Goods muſt 
« be preſent : for it is the danger or apprehenſion: to which 
© this ttack renders him liable, which 

* offence : and Where his preſence is ſuch as to gome 
8 within this REI, the * is in Law a f. 

r by : 8 ous 


* 4 ” 


characterizes this 


243. 
There muſt be a taking: for the Aſſault with intent” to.7 G. II. e. 21. 
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O. B. 1784. 


». 68. z in the party chus aſlult 


Foſt- 12,9. 4 ftance, of putting the party in fear, in the Indie ment: 
0. B. 4783. for that it is ſufficient if the Goods were#taken by vio- 
Add, P. 8. 316. “ lence. And once ſo taken, the offence is complete: 


„„ 
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al. Leveridge. With re 
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t muſt be zy violence or threats ; and the natural con. Wl . 
1 comitant of theſe being preſumably ſome degree of fear 45 
| 35 putting in fear is a circum- 

ce ſtance that enters into the legal Deſcription of the Crime ; 4 
<<" for it is not an eſſential, ſo as to form part of the rigorqus FB 
TE I | 
And accordingly it was reſolved by all the Judges, that 
Although uſual, it was not neceſſary to lay this circum- 
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- „ * 
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therefore where the Highwayman ſtopped the Profecu- 
© tor, and demanded his Money, who accordingly gave 
< his purſe ; but the Highwayman, on receiving it, faid, 
if you value your purſe, take it, and give me the mo- 
% ney ; and accordingly the Proſecutor took-it hack: yet 
<< the poſſeſhon of the money being once changed from the 
«owner to the highwayman if but for an inftant, it was 
„held, in point of Law, to amount to a Robbery ;| yet 
c been dilpoled op bring that point 
<< of Law to a Trial in a Caſe ſo circumſtanced. _ 


Evidence of RoBBERY tn Caſes particularly circumſlanced. 
There is one Caſe indeed where the force appears fo 
“ flight, and the threat none, that if no circumſtance has 
«© been omitted, one might rather be at a loſs for the ground 

© of the Judgement: the Caſe was this: the Priſonet 7 
« was indicted for affaulting 'on the highway, and taking « 
from Mary Roberts, againſt her will, four linen ſhirts, ec 
< value about nine ſhillings. Mary Roberts proved, that 40 
s as ſhe was carrying a baſket with linen, a young man ce 
e came by and ſnatched the linen off her baſket, and ran 
ce 5 1 with it. And it is ſaid, that on this Evidence te 
iſoner was found guilty of Robbery. t 

gard to threats, it is not neceſſaty theſe ſhould 4 
import Loſs of Life or direct corporal Injury from the Ml « 


£ 


Ad. P. St. 36. e immediate Act of the threatener: it amounts to the " 


* Crime of Robbery, if there be threats of bringing a- WM « 
D ooo adn dot 


| * CC v. * 
bs, 2 
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« and thereby, oY 


1 | AV, on ZVIDENOK... 


« T thregt to, accuſe, a perſon en 2; Jon 
bs e r in a e 
(Roßberg. 


« But a Robyery cannot be by 7 Concert and collußon Tos 123. 
« between the ſup e gd te pry hom whom 


« the Goods are taken. - 
ec Thy where the Caſe was, which muft be hereafter R. v. . 


« noticed, for yet à more important reaſon, that Macaastel, f. nic! & OB. | | 


« Salmon, Al 1 a Feier . and Jain Al. Pak 1255 
« Jis to comm it bbery on the 
« it was, reſolved, 9 7 in the ] u nent wh, w, no Rob 
e hery was or cou | be ad es on Salmon under ſuch 
« procurement. "Toa 

© But a man, Wi ade n of n a "Robber, 1 rea. * 


C who has. infeſted Loads may voluntarily ly expoſe. 


« himſelf: to the agar of "3 . and his _teſti- 

4 mony ſhall be good to convict fach n aſſaulting and 

« taking from him bis proper 
* « Thus one Nor, 9 been informed that one * P. oe.” 

« of the early ſage coaches had been frequently robbed-Nordeo's Cafe. 

© near the town by a ſingle highwayman, reſolved to en- * 1 

« deavour to apprehend the robber. For this purpoſe he ** e 

* put a little Money and a Piſtol into his cket, and at- N d. Belchier 

© tended the coach in a poſt-chaiſe, till the highwayman ry B. June, 

* came up to the company, and to him, and 4 a 782. 

e weapon, Which was à tinder- box, demanded their Mor Se, Tr. X. 438. 

« ney: Norden gave him the little Maney he bad about | | 


A 


him; and then jumped out of the chaiſe with his Piſ- 


© tol in his hand, and, with the atfiftance of ſome others, 
* took the highwayman ; who was indited yd convict - 


«ed. 


© a man was indicted for going about with a club or blud-. _ 
* geon, and extorting money, under terror of the 2 28 2 
* mob, in the name of Charity to the poor Proteſlants. - 1 5K. 
vas left to the Jury, that if they. believed he had +59 wg 

e uſe of theſe circumſtances of intimidation to take away 
* the property of another, by. ke of charity, it. 
% amounted in clear Law to a R and of this be, was, CE 
* accordingly convicted. 6. x 


But if words of menaces, or other acts of violenge, 1 l. G. If» 


e be not uſed till after a clandeftine taking, this is only 83a, f. 


* Larceny: 28 where Halfpenny, goi ag up a bank to open Sun _—_—_— 


a gap, Harman ſlipt his hand into his pocket and took 24. 


bis purſe; and u n Halfpenny's ſeeing it in Harman's. 22 3 ole 


* hand, and dem ing it again, Harman threatened him 6 P. ae) 


e " if be ſpoke of it;. and went off with the purſe: * 


© was * ay ſtealth: and he had his Clergy. / Is 
ce e 


- 


{aid Salmon, 10 St. Tr. an. f 


© In · the time of the deſtructive and ignominious Riots, vi. R. v. Tap- 
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RWE — ben that of a any p perty which a Man has, 
VV 1 Aber abſolute or. as Ped rs er 3 | 
I 7 uently, may be committed by. taki it e per- 
2 fon 2 is in pole Bon. And even r ma 4 

c committed'b taking, with ati intent of ſtealing, Goods | 
ee from a Robber: and perhaps it might be even laid in 
"the IndifAment as for felonioufly taking the Goods of 
* the {aid Robber; for he has property) in them againſt 
3 cc lh but the Owner” or the Crown; though if the true 
5 J's 4 Owner can be known; the right laying 0 them Would 

SY & be as his property ; for it is an changed by the AQ of 

& Robbery. 
e Formerly, under the Statute, it was held neceſſary that 
3 H. vn. *© theRobbery be committed in or near the Highway; .other- 
<1...  _ ©. wiſeitwas not ouſted of Clergy: and durin thatPeriod the 
17 Comes. 1 River THAMES was conſtrued to be an Hy 3 nor per- 
e haps can the legal propriety of the Coaffruction de juſt- 
0 impeached; but Ny. a PT EE Gray is ren- 
* 00 dered immaterial. 
oo ener | 
VF 5 | Of Bonorant: * 
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3535 4% The gent bee we have to eonifider is Bonet! 
Den. 5 25 ay : this is, breaking into an inhabited Place 89 1h toht, 
© 2 Toft, 63. 6. * with intent to Commit a Felony. - 
e This is an aggravation of the breach of focial Duty 
„ "inftanced i in the preceding Crime: fince, together with 
SINE, perſonal Attack, it is an invaſion of domeſtic fecurity, 
3 — a violation of the hour of reſt and peace The 
Dent. XXII. 2. *< Moſaic Law therefote allowed a nedurnal Houſebreaker 
| . to be bug death by the party whom he attacked. 
2 TH 1 e And the At Law made a little diſtinẽtion con· 
. i cerning #odturnal Thieves and © Houſebreakers. F .. 
5 v. as. © ,, © The Law of the T welue Tables appeals to have been 


_ 4 tothe fame effect. ? 
„ Let us now in Order examine the . confits « 
> FOND” CE I OY 7 


| . Ala. 8 8 ek about th" 3 Aue ec 
418, 6, et of our anda fealing- beyond thir in the Day time, or to 40 
FR E b . ge in * Night, appears to have been a-capital Felony by 1 
15 . of: Athens. Houſebreakers appear to have been conſidered . 
. = 15 0 ht'o 277 28 ence, .as * by the Jewiſh 1 cc 4 
bes. R. N ET * 
2 mae 888 rs 
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nu ſtall be Ruins of « healing Js as to cot within p. 713. 
* STS... 8 
be 54 * "AGE 5 week, * | LSD hy 
ds e It muſt bea breaking ſo as to enter, or à breaking after Comm. IV. 
in * the entering. But this breaking and  etiuy is in Law 2 7- 
of « complete, if the party unlock a Door, take the Glas 7 
aft ce out of a Window, lift the latch of a door, and then ſet — 05 
ue &* his foot on the threſhold z put his arm or an infirament is 
Id ee through the opening thus effected in the Window, to 
of e draw out 1s, or a Piſtol to demand Money. i N 

© And thus with regard to the breaking and entry, Which R „ Gibbons 
at “ jg in Law burglarious: where it 1 the Pri- O: B. June, 
r- « ſoner, in the night, cut a hole in the window ſhutters 375% = 
he ce of the Proſecutor's ſhop, which was part of his dwel- H F. K. 
er- e ling-houſe, and putting his hand through the hole, took 351, 555. 
ſt- « out Watches and other things which hung in the ſhop r Hawk. P. C. 
n * within his reach: this was holden to be Burplary; and 103. 


7 © Where there is no other breaking than of a Cheſt or | 
e Cupbeard, great Writers on the Common Law appear | — 
* not wholly to be agreed. It is ſhewn by Fos IR in „ Clement | 
« Simpſon's Caſe, that the Queſtion concerning the Cheſt Simplon. 
| could not be the Point on which the Evidence of Bur- A i. 
Lo * gary depended in that Caſe, as there was a clear unam- ***3"* 
hi; WW © biguous breaking into the Houſe; and be adds, that 
© the opinion expreſſed by Hats cannot be Law, if it 


uty * were meant of a gzoveab{e Cheſt. ; 
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ty, *F!zTURES, whether to be confidered Part of the Freehald * P. 514. 


he 0 itute BURG] 955 
_ OR Goa 
“He then ſubjoins a very valuable obſervation, equal- Foſ. 10g, 
— y reſuking from Humanity and exact Diſcerpment, _ ; 
* that with zegard to cupboards, pre ſſes, lockers, and other | 
en „ fixtures of the like kind, a diſtin&tion ſhould be made, 
. * in favour of life, between Caſes relative to mere proper- 
* © ty, and ſuch wherein life is concerned. That in queſti- 
ons between the Heir or Deviſee and the Executor, thoſe Cave v. Cave,” 
2 © fixtures may with propriety enough be conſidered as an- 2 Vern, 3 © 
gs * nexed to and parts ot the freehold. That the Law will 2 * ES 
N * preſume it was the intention of the Owner, under whoſe © * ; 
*; * bounty the Executor elaimeth, that they ſhould be ſo confi- 
rage * dered z to the end that the houſe-might remain to thoſe F 
IT „ who, by the operation of Law, or by his bequeſt, | 
7 * ſhould: become entitled to it, in the ſame plight he put * 
Vit, or ſhould leave it, entire and undefaced: but that in 1 
* capital Caſes, ſuch fixtures which merely ſupply tbe 1 
Vor. II. N FWF 1 


| THE LAW OF EVIDENCE. 
s Fo ce place of Cle, and other ordinary atenfils of houſehold, 
| we Mold be conſidered in no other light than as mere move- 
e ables, un of the nature of thoſe utenſils, and 
1 , % - CU Ione 
e We may add, that even in ſome Caſes of Property 
A - <6 (an entire Claſs may be inſtanced of very ample Extent 
e between Landlord and Tenant) the Doctrine of Fixtures 
. N. P. 34. 4th ©© bas not been rigorouſly conſtrued in the later Deciftons, 
3 * accordingly the Author of a Work often cited in this 
| „ Treatiſe thus expreſſes himſelf: —That in Trover for ten 
* P. 715. Load of Timber * the Caſe was, the Defendant had been 
Culling and | << Tomes to the Plaintiff, and erected a Barn upon the 
armed 7 „ Premiſes, and put it upon Blacks of Timber lying upon 
Hereford, 1884. the Ground, but tot fixed in or to the Ground; and 
e upon proof that it was uſual in that Country to ered 
N 9 ſo, in order to carry them away at the end of the 
c term, a Verdict was given for the Defendant. But that 
40 although Lord Chief Juftice Treby thought proper, in 
ce that Caſe, to take advantage of the Cuſtom, yet that it 
„ would now, he apprehends, be determined in favour of 
ce the Tenant without difficulty: for that of late years ma- 
c ny things are allowed to be removed by Tenants, which 
| 1 c“ would not have been permitted formerly, as marble Chin- 
Li Dudley “ ney pieces, &c. ſo more ſtrongly in things relating to Trade, 
and Ld, Ward: <* as brewing Veſſels, Coppers, Fire Engines, Cyder Mills, 


” Cn. * c. For that, notwithſtanding the general Rule of Lay I 
| cc js, that whatever is fixed to the Freehold becomes part 
& of it, arid cannot be moved, many exceptions have heen * 
c of late admitted to this general Rule, as between Land- 4 
b lord and Tenant, or between Tenant for Life or Thil and * 
ce the Reverſioner; though the Rule ſtill hokds as between 25 
FFF OA wb 5 
„ No Exception can be more agreeable to the Rules Kc 
ee and Principles of Law than in favour of Life: and 45 
1 << this too ſeems to be conſonant to the Nature of the Creme. F1 
| « The author of the Commentaries is ſilent upon this 
= - « Point. i 6 
| * P. „16. Þ* Church, or other public Building, Chamber in College or Im Wh 
= 7 ; | by of Court. EE | 
1 1 T L E II. bs 8 
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Conſtructiue breaking. | 


„ Coming down a Chimney has been held Burglary: 
b NN. F. C. ce for it is as much cloſed as is conſiſtent with its uſe: 


152. 4 Knocking at the door, and ruſſing in with Keen, 
3 1 * e 
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THE LAW OF EVIDENCE. 
i rer 1 5 
„ intent : entering on warrant obtained by falſe pretences ; | 
| «« 2 ſervant, or other perſon lodging in the fame houfe,”? et 1. 
1 « entering with felonibus intent? à ſervant 5 letting in 41 3 
e robber: lay, it has been even ſaid, entering under pre- R. v. Cornwall. 

« tence of taking Jodgings; and then, robbing the owner of * ee 
5 80 rod T : T L K fn II. b | 5 $25 4B 10 8 | 4 | 
a rr 
a ee BuRGLAky may be committed by breaking into 4 
5 ©* CHURCH: it may alfo be conmimitted by breakitig into 4 
d & walled Tow. 3 IRGT Ws > 

It may be committed by breaking open ati Houſe or g 28. .- 
: | e Building Belonging to a Corporation. And thus, tlie 22 . 
Zn te Prifotier being indicted for breaking the manſion-houſe'Rins, O. B. 
in « of Samuel Story in the Night-time, it appeating in Fuf- 1704. 
% te dence that the Houſe belonged to the African Compruny,”* 
1 e and that Story arid ſe veral others had apartments there 
% * as Officers of the Company, the Judges were of opinion, ,. 4 
ch i that the apartment could not be called Storys manſion- ae 
= e houſe; and ſhe was tried upon another Indictment; in S. F. | 
e, * which it was laid to be the manſion-houſe of the. (m- 
Is tt pany. 75 IN ; 27% 32 5 7 1 . 888 \ 
Ka te It may be alſo committed by breakitig open a chamber ? = H. P. C. 
1 in a College or Inn of Court: or even a“ lodging in a pri- P. 5 15. 
on te vate Houſe; if the Owner do. not habit it; or if the 1. 16. el. 
5 Ouner and Lodger enter by different outward doors: but Cowp. 37. 


nd * if the Owrlet inhabit, and if they enter by the /me door, Kel. 84. 
een * it ſhould be laid the Houſe bf the Otune. li H. H. P. C. 
It may he committed by breaking into a barn, ſtable, dun ſupta. 
les * or warehonſe, contiguous, or even appurtenant, to a man- 1 H. F. Oc. 
ind te ſion-houſe: for whatever is within the curtilage or home- fi. P. c. 
a te ftall is conſidered as part of the Houſes -. = + rs 
x „ 8 N 1 CES 1 H. H. P. c. . 


= 
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Far. 2. | *; 3858, 9. 


In it [Pall be confidered an inhabited Houſe, {o ar Burgla- 
| ry may be committed therein. gm. 


© It is not neceſſary that it be a&ually inhabited at the 
* time : what is neceſſary the ſubjoined Caſe will explain. 
© The Priſoners were indicted for Burglary in the d wel 
# ling-houſe of One Mr. Fakney, at H. Ny, and ſtealing R. v. J. and 


ry: e divers 8. By the Evidence of Mr. akaty it appear- Fon. "aps 


iſe: WM ed, that he held his houſe for a term unexpired, and 
ous ff made uſe of it as a country-houſe in the ſummer, his 
5 | N 2 e chief 


£* part of hiv goodsz that in the Nov wy 
re 3 was broke open, and in part rifled ; that in con- 
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ce thief refidenes bei mn that about che latter 
4 . 4 ” 1 - 4 Þ 


cc end of the ſummer, e remov with his whole family 


. ſo his houſe in the city, and . away a cofifiderable 


| Vovernber following, his 
ce ſequence of this he removed the reſt of his furniture, ex- 
5 cept a cloek, a few: old; bedſteads; and ſome. lumber 
ec of very little Value, leaving nothing for the accommo- 


dation of a family: that about midnight, on the firſt 


i of ary, the houſe was broke open: and it was ſuf- 
6 ficiently proved to have been done by the Priſoners, - Mr. 


i Fackney faid, he had not come to any. ſettled reſolution ; 


te but rather inclined totally to quit the houſe, and let it for 


. 


& the remainder of the term. 


t Phe Court was of opinion, that the owner having 


ee left his houſe without any ſeitled inclination of return- 


* ing for the ſeaſon, but rather inclining the contrary, 


cc and having disfurnjſhed it accordingly, it could not, un- 


cc der theſe circumftances, be deemed his dwelling-houſe at 
et the time the fact was committed; and accord; di- 


4 reRted the Jury to acquit the Priſoners of the Burglary; 


te but they were found guilty of the Larceny, and ordered 
cc for Tranſportation. V 

© The Rule which governed that Caſe was, that where 
fc. the Owner quitteth the houſe animes reveriendt, it may 


. * ſtill be conſidered as his manſion-houſe, though no per- 


_ Eomm. W. ; 


228. 


* P. 519. 


1 Hawk. P, 
ON 


85 


et ſoh be left in it: but that, unleſs there be an intention of 
0“ returning, it will not be Barg/ary. 2 


e And it hath been held that if a man hire a ſhop, par- 
te cel of another man's houſe, and work or trade in it, 
c but never lie in it, that it is no dwelling- houſe, nor can 


t Burglary be committed in it; for that by the Leaſe it is 


& ſevered from the reſt of the houſe, and therefore is not the 
& dwelling-houſe of him who holds the other part; neither 


ec can it be {aid to be the dwelling- houſe of the hirer, who 
ef neyer lies in it. | „ 


& Neither can Burglary be committed in a tentor booth 


cc erected ina market or fair, though the owner * may hap- 


ce pen to lodge there: for ſo frail and tranſient a place 


C. cf of ſojourning is not regarded by Law as a man/ion-hoyſe, 
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What ſhall be accounted 2+ 50 fo ar: fall. within the 


te It is certain that between fan-riſe and fun-ſet Bur- 
“gary cannot be committed: the only doubt is when 
« xight, in this ſenſe, ſhall be ſaid to begin, and when to 
cc end. > GE Bj 82 „„ 4 » ks - n WL, Fx ** Soba 
ce At Lancaſier Aſizes there was an Indictment for Bur- 
gary, alleging the Fact to be committed in the Night, 
© but not expreffing about what uu it was done: Mr. 
« Tyſtice GovLD held the Indictment to be inſufficient as 
for a Burglary, and directed the Priſoner to be found” 
“ guilty of timple Felony only. He ſaid that it is now 
« eſtabliſhed that Burg/ary cannot be committed during tlie 
* crepuſculum; that therefore it is neceſſary to ſpecify te 
© hour, that it: may appear on the face of the Indictment ee. 
* to have been done between the zw:light of the evening 
« and the tcpilight of the morn. - „ | 
« And the 2 of the Commentaries ſays, the better 
e opinion ſeems to be, that if there be day-/ight ſufficient, 
© begun or left, to diſcern a man's face withal, it is no 
* burglary: but that this will not extend to moon light; 
for then many midnight Burglaries would go unpuniſh- 
e ed; and that beſides * the malignity of the offence does 4 
* not ſo properly ariſe from its being done in the dark as at 
© the dead of night, when all the creation, except beaſts 
of prey, are at reſt; when ſleep has diſarmed the owner, 
« and 1 5 his caſtle Dre In a 25 
This Rule appears at the ſame time to t agreca- 
«© ple tp the angient Authorities. e 


irn . E So 
Of the TwTzwT, which ſhall \conflituie Burglary, 
A breaking and entering, with an intent to commit a 1 Haus, F. C3 


3 


P. a. 


„ 


* Treſpaſs, is not Burglary: but with an intent to co — 
%a Him, whether at Common Law S 


+ 4 the tiowhon NV „ 


CHAP- 


- 
+ 


* 
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85 which n is the malicious ſetting fir e 60 4 | 
| 25 ther. ee 1 c 9 e 
0 


3 deſeri ptioti as parcel of the Houſe, as in Burglary. 
1 "One firing bis own Houſe which extends 10 tis Neighbour, * 


9 


ux LAW OF EVIDENCE. 
ARSON, or HousE-BURNING- 


er We are now to give attention to the Evidence-by which 
< that atrocious Crime of Houſe-burning jus be proved, 
Houſe of an- 


b. Barns, ftables, and outhouſes, come here within the 


ouſe of a Tenant. 


def a Man ſets fire to his own Houſe, and the fire 
be catches any part of the Houſe of his Neighbour, Evi. 
„ dence of this will prove the Indictment. 4 


The Indiftment was for feloniouſly burning his own 


'& Houſe, with intent to conſume. the ſame and divers 


% 


< other Houſes contiguous thereto, without naming the 


om owners. 5 3 as 3 
«© Holmes was in poſſeſſion of the ſaid Houſe under a 


ee Leaſe from the Haberdaſhers' Company, London. Tt does 


4 not appear any Houſe but his own was reached by the 


b Fire: but Coke thought the ſetting fire to a Man's own 
„ Houſe in a City or Town was a felonious Houſe-bum- 
sing, on account of the imminent and manifeſt danger to 
"OP others: the other Judges, however, thought this Caſe 
did not amount to Felony. Later Deciſiens have ſettled 
„ the Law upon the ſubject differently from both points 


+ 8 * 


«© of this Caſe: the Houſe would now be conſidered as the 
£© Houſe of the Landlord: and the burning of a Man's own 


* Houſe, * had *Holmer's fully anſwered that deſcription, 


6 would not with Croke have been conſidered a Felony, 


* from the probapility of its burning thoſe contiguous, 


© without the event taking place in ſome degree. 

« On NM Indictment againſt Elizabeth Harris for malic- 
& ouſly ſetting fire to and burning a dwelling-houſe in the 
«« N of Edward Stokes, . for which Crime Anne, the 


; ** Wife of William Courſe, was alſo indifted as an Accel- 
'* ſary before the Fat, — On the Evidence it appeared that 


e the Priſoner Elizabeth was the daughter of the Priſoner 
« Anne, by a former huſband, John Harris; and that 
& Yohn Harris died ſeiſed of the equity of redemption of 
* this houſe arid another adjoining te it, ſubject to a mort- 
<< gage term for 201. and that the equity deſcended to his 
« eldeſt ſon, a child, left, with other children, under . 
. | WWW 2 1 6 car 


% . 


— 


1 1 


nat 
ner 


his 


ale 


prof of this Crime:: 


be ing to deſtroy Ships is a Crime analogous to that menti- 
e oned in the laſt Chapter. 10g 2 | 


4 in proof of it, farther than may be collected by inſpec- 245+ 


5 "THE LAW or RVIDENCE. 


xr care of heit bet the” Mü e e e ant". * 
cc tled to Dower out of theſe houſes, but which Dow er 
c had never been aſſigned: that Aune, having the care of 


„„ her ſon and his eſtate, let theſe houſes to Edward Stoker, - | 


« at the rent of 5. per Annum; but having a large family, 5 

ec ſhe was obliged to aſk relief of the pariſn: on being de- | 

« nied ſuch relief, unleſs the pariſh (officers were let into | 

« Receipt of the - Reats, ſhe frequently threatened to ſet 3 
« the houſes on fire: and at lah the Priſoner Ekzabeth, 8 


ec by the direction of Ang, ſet the houſe on fire charged 


© in the Inditment. The miſchief did not ſpread far- 
«© ther. 7 | ed, r 

Both were convicted; but Judgement was reſpited . 
ce the opinion of the Judges: on deliberation, * the * P. 723. | 


cc judges were unanimouſly of opinion, that Edward 


9 
* 
» 


<6 Stokes being in pofleſſion as Leſſee, the burning of be 
cc Houſe of Edward Stokes was duly proved ; it being his - 
** to inbabit, during the Term, under a demiſe from Anne © 
« in behalf of her ſon: and it was ſaid, and not denied b e 
« any, that if Anne had been ſeiſed of the freehold and 

„ inheritance, it would have been alike Felony in Anne tg 
ce have burnt the houſe: and accordingly Anne was exe- 

„ cuted, but Elizabeth recommended to pardon, on con- i 
be dition of Tranſportation. . Hauk. Pc 

Evidence of any part of the Houſe being burnt is 6 | 


2 


eee 
Malicious firing, &c. of urs. 
„ The malicious finking, firing, or otherwiſe endeavour- 


« Nothing occurs Particular with regard to the Evidence rv. Comme 


tion of the Statutes for the prevention of this enormous 4 f. 182 
e offence, | ; N 12 A. ſt. 2. 


PRE 18. 


ern | :- -» Cons 


Of MA1uEM, FEY ORE» 92 | 58 


* This Crime is claſſed next to that of Murder, bei 


* ſuch an AQ of Violence and Outrage againſt the per- | | 9 
© ſon of another, as both in the diſpoſition of the offen- f 1 
« der and the tendency of the attempt nearly approaches 


"6 This 


© to." 


- 


- "FHB/LAW. QF, Ibn. 


Back. fo. 144. This at Common Law was a Jfi/lemeanour; except in 
22 & 23 Car. 1 e any Cale, where, WR y:at leaſt was à Fe- 
. any: but now by a Statute, made originally on dn 
Buepet 4 of an inſult to à Gentleman then in Parliament, Sir 
* Jol Goveniry, the eſſed of a very ankiugly Revenge for 
Ja xeſſcélion on the Amour of | Charles, if any Perſon „ 
* ſhall, of malice, and. by lying in uait, eut out or diſ. - 
F able the tongue, put out an eye, flit the noſe, 'eutoff Wl. 
* * vr lip, or — off 5 diſable 2 limb or ee 10 
ee Wich zen ie man or:disfigure, —ſi perſon (with t « 
3 e Accelfarics; before the Fact) ſhall be guilty of Felony te 
| 1 DDT 8 
=: 10 Op ahis Statute a moſt extraordinary Caſe came to be i 
8 2 "HY 2 Criſpe, and expected, AS appeared, an Eſtate on his D 
burne and ( ceaſe, employed the other Priſoner, a labourer, to Wk: 
Coke. der Cri/pe: and it was in Evidence that Cate ſtood b. 
2 e Woodburne, while Mond burns firack Mr. Criſpe with an 
P. 725. © hedge-bill. The Criminals * failed of perpettating the 
„  ©& jntended Murder, but the Noſe of Mr. G. was {lit by 
| | << a tranfugrſe Wound, which cut into the Noftril. — 
„% At the Trial the lying in- wait and the maiming were « 
© fully proved againſt the Priſoners: but Coke offered, as ce 
c a Ground for taking the Caſe out of the Statute, that 7 
de he had no intent to disfigure, but only to murder; and he | 
ce would have had this argued by Counſel as a point of Law 1 7 


& in his favour. The Court informed him, that it was 2 & 
« point of Evidence on the Facts before the Jury; upon | 
«© which the Jury wasintitled to judge of the intent. They | 4 


ce were both found guiliy: and after the Verdict Cote re- 
c newed his objection; and on this it was argued by Cole 
cc himſelf and by the Counſel in behalf of the Crown. 
% The Lord Chief Juſtice f, ſaid the Jury had the full 
cc Evidence before them on which to determine, whether 
« by the preparation before the Fact, the manner of the 
Fact, the Nature of the Inſtrument, and of the Wound, 
a lying in wait with intent to maim, and an actual maim- 
« ing was proved: that they had found their Verdict ac- 
„ cordingly on the Evidence left to them, upon all the 
ce circuſtances required by the Statute. That therefore it 
ce could be of no avail to the Priſoner to make it appear 
« that by maiming he intended to commit Murder. 
| <6: Ttqras agreed that a maiming in fighting a Duel would 
* not be within the Statute: as being without the requiſite 
LEI ß! 
OO TO.” CHAP 


Rd 


5 vun * 0p vip k ar, 5 8 


JK 0 KA r T * * v. ai : | N 726, Ft 
eures vis. 2 e 


« There might- now follow the Evidence in proof of a 
« certain Claſs of rimes, which ariſe from * Ahuſe of 
« [nclinations implanted in us Mg the happinels of indi- 
« yiduals and the preſervation of ſaciety. at as 125 aid 
« could be derived towards illuſtrating the N of Evi- 
« dence by a detail of the legalreguiſkes-4 to 2, proof of the | 
« Crimes, and as the ſubject is ſufficiently underſtood. 5 
: & whenever there 1 is a neceſſity of its e 8 diſcuſſed 33 


te jt 18 needleſs, if nat. improper, to add more than merely See w. 


* N 


r ww aeEt'' ary ef Gs en 


e he de which may be Seen ir ff. 
= ES OY Me 
*CHAPTER vn. 7 rn. 

| Of Homteape. A RP PIN ay | 


« The lids here requires great _ 34% ber 
7 ment and accuracy of diſcrimination. en- 
* deavoured to give the governing Nie 15 ich the 
35 « ſeveral degrees of Homicide are aſcertained. you e 
5 « HoMTrciDE is the killing of an human being born into 
. * the World; ther W Tlifably, excuſably, or 


* felonzouflye - 4:4; aig 
. According to theſe ſeveral Qualii ieations of the Fa, 


* it will e either, 
| | 1- Homicide „ düsen, if 85 hats 


2 Handi, "funded. | - 3 ok „ 
11 On public Juſtice, 5 8 „0 PRO 
2. On perſonal Juſt deny: ; 


3. 2 by S * 1 1 
I. Volunta i 1 IL 
2. 2. Tovolunmary; 2 2 Blame 
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- Homicide criminal, "Hp 41 
* 8 | anſlaughter, TE 
| MURDER, i nee for he 
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Foſt,Diſe, i . This is when one, doing a lawful Act, without inteitin 
ata © ag ke of bodi:y harm io any per/on, and ufing prope caution 1 


1 frevent damage, happens unfortunately #2 Kt. : 
P. 28. An inftance of this, which exactly coincides with, 

7 and clearly illuſtrates, all the points of the Definition, 4 

e is given in the Moſaic Law. ˙˙ͤeenet 4 4 

PER 6  * When a man goeth into a wood with his neighbour to he N 

vr. zix. 8. u, and fiis hand fetcheth a ſtrote with the axe to ci f 

7 | t don the tree, and the - head ſlippeth from the helve, and # 

ce lighteth upon his neighbour that he die. e e 1 

% | SY : | F cc 

„„ | Of Homicide per jnfortunium. , 
| „Death happening in the exerciſe of an innocent aul 

ce allowable recreation, without negle& of uſual and res- 4 

* ſonable precautions, falls within the deſcription of He 15 

t micide by Miſadvemufe. Fe 4 __ a # * 4 
© ©£© But the learned Author of the Dz/cour/es- on #he Croun 

e Law ſubjoins, that he would not er ſpeak WW © 

4 here of Prize-fighting and public Boxing Marcass, Wl ' 
3 * or any other exertions of courage, ſtrength; and acti- 
. © vity, of the like kind, which are exhibited for lu- 
„ eye, and can ſerve no valuable purpoſe ; but, on the con- 
: & trary, encourage a ſpirit of idleneſs and debauchery: 
3 < theſe he conceives to fall under a quite different conſide- 

$ e ration: we may now add, that they have already, fince BW 

-< their reintroduction, been the cauſe of much and various 4 

cc miſchief. When ſpeaking of them as miſdemeanor, il *© 

P. 929. © there was occaſion to advert to the probability of * their WW © 

„ riſing to Felony; Manſlaughter, if not MurDER:} 5 


Vi. Sharp on + Or, as it might perhaps rather be rendered, and the iron glane- T 
f Cr. Law, 31, n. eth from the tree, and fndeth or lighteth upon, his neighbour. 4 
Bibl. Hebr. It feems ſomewhat doubtful whether the Septuagint did nct fo ur 
* 174% derfland it as they haue rendered the paſſage. * 
RBornbergi 1228. f Since the writing of this, inflant Dx ATR has been the conſe Fe 
| insg. quence to one of the Combatants in a Boxing Match at Bz1cur: 
| HELMSTONE, he Gt of hn, 1788, in 4 Conflid between of 

Tyne and Earl, in which Earl was firuck to the Ground, and dit 
T  ' immediately. The driich: whence this is extratted, ſays, that 
his Royal Highneſs the Prince of Warzs declared he would 
hape ſome ſettlement made on the neareſt relation of the deceaſed; 
Gentleman's but that, on account of the dreadful example he hall then wit a 
oy 8 neſſed, he would never more ſee or patronize another flage-fight-Wl f* 
| x | cc Playing 


> * 
4 ; , # 


\ 


* now to inftance a ſpecies of 
the ſevere Neceſſity of pusLic JusTics. This is 


THE Law os xv1OnNCE, 5 


+ Mb,” 


00 « Playing at Fails, If Death N by ; an Ef Ar RY rob. qua Inga 


« which due Attention, to the rules of this exerciſe could 


« not be expected to prevent, appears to be one of the in- 3 
60 Mags of accidental Homicide. 3 . . Fn W Ws 

, © Tf a Man, without requeſt of the Ri 
« Horſe of another Man, by he rides over a ALY 7 
« and kills it, this is accidental Homicide in the Rider. . 5 

« If a Parent, in correcting his child, a maſter his ſer- „ 
« vant under age; an officer a criminal, give an unhappy ' 4 
« ſtroke, which cauſes death, no malice appearing from / 45: 
« the inſtrument, the manner, or the motive of the cor- 
te rection, this too is Homicide accidental by Miſads en . F 
„ ture: but the circumſtances thus exculpating the party, "NY 
« muſt all clearly appear in Evidence; otherwite it will be . 
« Manſlaughter, if not Murder. The general Application Fon. 2355. 
0 2 Purport of this Rule will hercafter be ſeen more N 
# fully. 1 

. Where Workmen throw Rones, rubbiſh, or other things yo. OY — 0 


from an houſe in the ordinary courſe of their buſineſs, . 
giving notice, if it be in a place or at a time that crouds 


„are not likely to be paſſing by, it will be Homicide „ 


o Miſaduenture: the circumſtances which will render it WW 
* otherwiſe are to be noticed in the WEIS this Ow VEL be” +. 
* Fe. . > : | | 
| n Ul. ef obs, „ 4 "0 
9 Homtcrvs — JusTiCE. f i „ 5 BY 2 1 


« „ Homicide, i in the p inſtance, was conſidered. as 
not culpable, becauſe owing to ſuch Accidents as human | 
* foreſight is not preſumed ade 7 to prevent: we are 

micide in obedience to : 


* juſtifiable when in_ftrit purſuance of legal Authorit . 
This divides itſelf into fern b ona : * F 


3 


Tur. 2. | 


1. . Of Refine = crvil eite 


PMs, 


Is 11 6 ;/es the rule appears to have its . 
e limitations : for, as it has been before remarked, that 


\ © not 


Vi. the Tusc. 
Cob, 1786, 
Art. * 


TUB JAW, OF EVIDENCE: 


« nat every Aſſault will juſtify every Battery, fo, not 
<' ſtandin ; che Officers of Jaftice are Fo ihe neceſſary 7: 


« charge of 1 duty protected, not every flight refiſtan 
cc Joule juſtif y Killing . p . ould on 72 ſe "the exe 


cc cution of .ciyil . bis * be pe WY r1 
"Me « fn endo, eee 
hat = þ e 
fy 2 of gene, i in criminal Gf. 


« Re . in criminal Coſes e eciatly of Flo er- 
ce 1 89 the perſon whoſe dut y it Þ to app preh Ho 


© any oh of * ee 3 os he Kill as ba 


(13 ho 7. 


4 


5 , 


wk, £5 275 e . 


3. Of Fight in cht of bu, 


cc Preſumptiyely, he confeſſes the Crime who . 10 


f 6. the legal inveſtigation of a c e againſt h m. But if 
«#2 2 fleeth in a caſe of miſdemeanor, this will no 


© juſtify the taking of his life to prevent an eſcape: for 
6 — does the ſafety of others require it; neither is it 
< confiſtent with any Yen of uſer, that he ſhould for- 
cc ſeit his life by flight who co of have forfeited | it on 
&© Conviction. _. 

4 The Winton of this. Rule moſt uſually happens 


ce in Caſe of a Burglary or Highway Robbery, or r due 


s and in theſe 2 it is obviouſly the duty of every 
man to endeavour to prevent an eſcape: the ee on 
Warrant deſcribing the perſon, and any private 
4c al, on view of the offence at the inflant of its being com- 
© mitted : and if the fugitive cannot be overtaken, the kill 
* ing of him will be ju ifiable ſe” 8 5 


ndividu- 


PFatetur facinus udicium fugit. 
ot Force, 4 — 221 or 3 


tion, in 
VSCAN 


— 5 


Cop (admirable in many of its n and excellent wy 
 zntention of all) renders flight @ mere 


indication of Guilt. 
rt. XXVII. Reproviame U ſyſtema della 


Nee cui la contumacia del Reo e * di lui Ae ou aſ- 
ſentazione dallo ſtato, ſi conſiderava come una Confeſſions : mentre 


reconoſchiano quanto fi a ingiuſto e fallace, e quanto facilimente 


_Jlaimore, 15 Proceſſo e * Carcere Pe indurre alla con- 


tumacia, ed alla fu L n. But of this farther in 
its mare inetiate P | * 5 * 


Par. 5. 


17 
* 


nen 


joe binding him, ae imſelf to the 


R Law oy 7 dyibhaes. 


„ here it 1 erg e. 
f nw wy r been pr or Hot. 


& The Gaſs of 4 dan Pond given, the a 
« endeavourinig. ts Eſcape Y 4 by&-flander killing Him, 
« appears to be # 5 f foiti di culty. 1 _ 12 
« ch the Cafe of Wilcos, ag appears 12 the Nom 
« the Act of Parliament. Gu ear, & 4 Frenth Papi 
„ing brought before_the Hon Colmeil, on x _ 
6 Rom the Ferch of State, to be &x#tifitied n T c hatg e 
« of traitefous Correſ ag. ket with France, tabbed 92 
« a pen-knife the Right Honourable Robert Harley, Chah- 
« cellor of the * Exchequer, then fitting. as one of the 


« Privy Council, and endeavoured to wound others © 
« the Council: in preventing farttier miſchief, and in 2 ap- 
c« prehendin Guiſcafd, the Conſtable, Nathan Wiles, 


54. * 


* P. 53a. 
6: © 3 


« to whom the Warrant for apprehending and bringing bim | 


« before the Council had been directed, and in whoſe Cuſ- 
© tody of conſequence he then was gave unavoidably fe- 
« 2 Wounds and Bruiſes to the he fa 

* on the Inqueſt taken on View of the Bod y, It was found 
* that Guiſcard died of the Bruiſes ſo given to him by 


« Wikox. 


Id Guiftard, and up- 


«© The Act provides an Indemnity to Wilcox and every 


* other perſon (generally, for no other is named) who were 
* aſſiſting in the defence of the ſaid Robert Harley, and in 


* apprehending and ſecuring the faid Guiſcard, and in ſo 
7 _ did afſault, bruiſe, and wound the laid Guife 


i" card. 


© Had the AQ fi ped with a mere Indemmniiy, „ would 
— * all the circumſtances, extraordina- 


+1 appears that Mr. Si. * (the then Secretary 27 State) Howel's Hit. 


have appeared, 


on the Attack on Mr. Harley made and repeated by the Afſuffim; 

drew his ſword, as did the re, and eren 2 — 

but Me. Ha rley (zuho has allen). reci vering himſelf, the Lord 

Paulet defored them not 5 i Guiſcard, the 3 ers and 

Deor-keepers coming: in, the LL the tle the 
of 5 Mi 


rmond,. pourquot ne me echez vous? But the 
ries Ce n'eſt pas Lain de 4 


Yo 


3 ne 


of England. 


8 | 4 n = 


nds ; Vol. 1V. b. 510. | 


* 


o FPS 2 N W R 9 2 " " = N PRETTY Ty 8 en rn, ae * < Dn * 4 K 
F >, a he Ee T ̃˙ EE eb er I thn Af Sad N 3 ee e N FIR R * ** N we" 
5” * 7 4 R TINS"; l * n * 9 7 i in" LEY Fans 5 LET VIS * A « * W R 0 = K 
8 oe be: WT. 2 N * 45 9 A 88 TE OED IVY £ * by * 1 2 . e eee 15 
7 5 - \ * g 5 AR) Z ” ? - 5 4 - - : e * E 4 - 
- 4 - y SF SPN N 1 F * : 5 * 5 N 
. 5 * : 2 « Fs - £2 


ons. 


yay juftifiably kill the Aſlailant. e 


f 


W : | , nh : * . 3 . 
_ \ 72 N 3 
THE LAW OF EVIDENER 
„%%% c WERE NG, .. 


: | 5 2 
+ * 2 * 
n 3 
* 


15 x But it concludes by declaring, that the fad Adis ang 
ce Doi 


ugs were (as they undoubtedly were) neceffary and 


| oy lawful. | | 3 - . 


* 


But here (eyen waiving any Notice of the Iuſtification 
© which ariſes* from the Neceſſity of immediate Defence 
cc againſt an Aſſaſſin, the perſon who mortally wounded 
c Guiſcard appears to have been a Peace * Officer anſwer- 
ce able for the gr Fc him under the Warrant, and, ex- 
<< cept by force, the Eſcape of the Criminal muſt be taken 


_ , © to have been impoſkble to be prevented: this therefore 
d ec leaves the Queſtion unanſwered; whether when Murder 


<< is attempted, and a Wound given, a By-/tander may kill 
ce the Aſſaſſitt in his flight, if he cannot otherwiſe be ſe. 
«cured. The Statute of Henry the Eighth (to be menti- 
ce oned preſently for another reaſon) does not ſeem to reach 


é this Caſe: which, for obvious reaſons, is not probable. 


ce to fall under judicial inveſtigation; and therefore there 
ce ig the leſs cauſe to wonder if no direct precedent ſhould 


< be founded on it: büt on principles of focial duty and 


ec ſafety to the Community, the killing of ſuch offender in 


c his flight, if he cannot be taken, ſeeins juſtifiable. And 
it ſhould ſeem that everi in a ſudden affray, if a perſon, 


cc interpoſing to part the combatants, giving notice of bis 
cc friendly intentions, ſhould be aſſaulted by either, and in 
« the ſtruggle ſhould kill, this is juſtifiable Homicide; for 
de it is in performance of an Act which is the duty of eve- 
Matt M 
Jo A. OD: 
There js änöther great head of juſtifiable Homrerbi 


founded on public Juſtice: which is, where one killeth 
another as Execiltiorer purſuant to the Sentence of a Court 
having competent Juriſdiction ; but then it muſt be pur- 
_ ſuant: for a change of the Mode of puning ts Death will, 


change the Quality of the Act, and is even faid to be Mur- 


der: which, however, muſt be underſtood with Limitati- 


| T 1 T L. x IV. 
ef Houtelpx ſe deſendendo, juſifiable. | 
„ A Woman, to defend herſelf from Violation, may 


« If 


11 „ . 


© houſe and flit the noſe of the ſaid Anne Carricke, becaple 


tela, aut latronum aut ü e inc ia et, CANNES honefta ratio efſet 
| expediende ſalutis. - of 7 


Im 1 or vier- | 


c# Tfa a to 9 into 1 Houſt of * * Þ. 925 
« by Night, with intent to rob or murder bim, or if he 

« ſtop another on the Highway, and endeavour to rob 

« him, the party attacked, or any other e 1 

ec — e the elon. „ A 


994 * © Axes 


_ I Daraus Statute. 3 5 BY 


« T his was true at Common Law : 75 8 the Statute but... 2s K. vm. 
« aſcertains that Truth: reciting, that no it had been c. . 9 
« jn queſtion and ambiguity, i 17 any evil-diſpoſed perſun 
« ſhould attempt Murder, Burglary, or Robbery, and 
ee ſhould' happen to be flain by him or them whom the 
« ſaid perſons ſhould attempt to rob or murder, or by any . 

« perſon. or perſons being in their dwelling-houſe, which 
« the ſame evil-doers ſhould attempt burglariouſly to break 
„by Night, whether any forfeiture ſhould be incurred by 
„ killing of ſuch perſon, that, for the Declaration of ſuch 
% Ambiguity and Doubt, 10 10 forfeiture ſhall be incurred 
ce for the Death of ſuch evil-diſpoſed perſon in ſuch man- 
« ner lain: which, but for the commendable timidity of 
# thoſe who paſs upon Life, little needed a written Law : 
* for the Principle which it aſſerts is, in the Words of the 
© Roman, Orator, a Law not written, but native; not de- 
© rived from inſtruction, tradition, or records, but caught, 
© jimbibed, and retained, from the impulſe of Nature. on 
« our hearts : that if our Life fall into any unforeſeen 
te fare; if it be ſurprized by the ſword either of robbers 
© or of enemies, force, to what extreme ſoever it extend 
5 againſt the ä i caſo by the Necellity of el 
5 R Pe > 


ho 
„ 


; cg on | the Statute... N 1 3 1 728. 


ce On an Wai fs murdering W. T: in Southwark, R. v. Cooper. 
© with a ſpit, the Evidence was, that the Defendant bei * Car. 544. 
* a Priſoner in the King's Bench, and lying in the houte F 74 Car. 8 
* of one Arne Carricte, who kept a Tavern in the Rules, | 
the ſaid W. L. at one o'clock in the night, aſſaulted | 
* the ſaid houſe, and offered to break open the door, and TR 
„brake a ftaple thereof, and ſwore he would enter the . 


2 


1 E. enim hee, ht nor rials ſt nata be, guam non #3 — 
Were, accepimus, legimus, ſed verum ex Matura ipſa arri wm 8 
haufimus, expreſſimus ; ad quam non docti fed 42 7 non in ſlitut ; . 
inbuti ſumus; ut ff vita noftra in aliquas inſid zas, fo in Gs 11 55 
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„de wis bad, and kept s bawdy-bouſe - and the fi 


Guoper difſuading him from th6ſs courſes, and reprehend. 


ce ing him, he fwore that if he could enter, he would en 


e the ſaid Cops thrüat: and he brake's Window is the 
4 lower room of the houſe,” and thruſt his rapier in at the 
c Window againf the ſaid Cooper, who, in defence of the 

ce houſe and himſelf, thruſt the” fad W. L. into the exe; 

c of which ſtroke he died. The Queſtion was, whether 
this Fete within the Statute?” And the Opinion of the 

" 24R.VIIL. Court was, that if it were ue he brake the hauſe wilt 

honed "ah item to commit Burglary, or 10 HI] any therein, and 

8 Co 31.b. a party within the houſe (although he be not the Matte 

but a Lodger or Schournet) kilt him who made the af 
& fault and intended miſchief to any in it, that it is nct 
% Felony, but excuſable by the - ſaid Statute, which wa 


made in affirmance of the Common Law. 
Homer fe deſendende, excyable. 


„ This is to be underſtood in the Caſe where the Killin 

ce ig eventually become neceſſary for ' Self-deferice, but the 

er cauſe which rendereth that Defence neceſſary is nos altoge- 

deter without blame on the part of the Killer. 

vel. ie n. Suck is the Caſs of Self- defence upon Chancemedley, 

eib. ul. Fx. © © (poſſibly, chayd mellc) when, in a ſudden affray one ki. 

+ © © Ts derbe e e pon | Maiglaiglitr : al 
© This bordereth very nearly upon Manſlaugliter: a 

ee to place it on the foot ns” nth; Self-defence 

p “ jt ought to appear in Evidence that the party killing re. 

1 rreatel as far as he coujd with ſafety, and then, urged 

| + © by inftant neceſſity, killed the other for the pꝛeſervation 
25 e of his on Life. 3 . 

2. H. P. c. As here 4. being aſſaulted by B. retumeth the blow 

4. « and 4 Fight enſusth, A. before a mortal wound given de- 

| « clinieth the confli and retreateth as far as be can with 

i ſafety, and then, in his own deſence, killeth B. this, 

a bc faith Stamford is excuſable Selt-defence, . though A. had 

* ee given ſeveral blows, not mortal, before his retreat. 

| e And Fofter holdeth that the firſt Aſſault will make no 

Folt. 277. e difference if either party quitisii the: combat and reireateth 

* P c before @ mortal wound given: and retreateth “ with a ſin- 

. 737. * cope intent to avoid miſchief; not infidiouſly and for ma- 

| & licious advantage. | | "i FOR 


* And there muſt appear a real Neceſſit . 


Chance- 
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vun 1266 or menen 


aid * > hy K 6h og, 125 
id. 3 £ 4-0 wh 


te Fan des in a | Gals Hay ** TRY indicted for * 
te the murder of his brother, the Facts in Evidence were; Regina 5 Nel 

« that the Priſoner that night came home drunk; by. Far Feſt 17. OY 
* ther odere him to $6 & Bed; which he refufed; wh 


1 er upon a ſcuffle happened between the father 100 br. Gr» — 
the < the deceaſed,. vie — ther? in bed, hearing” the diftur=. - 1 
ith ec bancez got up and- fell in, the priſoner, threw bim | V 


« down, and beat him upon the ground,” and thete ke 
fer « bim down ſo that he conkt not eſcape or $Yoid th ae, 
af. & blows: but it did not appe af the deceaſed bad any in. WET - 3-7; 
nct © tention againft his brother's Lite; but only ts chaſte in 

125 for his miſbehaviour and infoletice towards his omar B 
* and while they were thus firuggling together. the Fon he | + 


© gave the deceaſed a wound with I f 
«© wound he died. sf : 
„ The Judges, Howr, Tracey; ali PEREGO 
ther this were M teghter or LMS 
ce al Verdict was found fiating the LEE 
105 = A HO after 328 2 5 it Tek e 
e mou olden all tlie Judges nyo that” : adn 
40 was e for that thtere ys, 1 WP 


\ Ss br 1 


« Front fuch Fach uitewding ine Dead 8 
are either inevitable; or ſtrictfy authorized, or the confſe- ; Fot aye 
„ quetiee of excufable infirmity on the” part of the” Killer; 
© we now come to Evidence of ſuch killing as the Law . 
* deemeth criminal; though not without "ſuch indülgence to 
human frailty as exempts from the” necelity of capital 
* Puniſhment. nr 
e Were el, Reproach; of provoking Adtions ur Gef- 3 
* tures, expreſhye of Contempt or Re Hroseb, 8 e 1 *% No Þ 
* Aﬀault upon the perſon, wilt not 760 far excule the uſe 1 
* of a deadly weapon as to render the fatal confequetices  - 
* Manſlaughter and not Murder: hut à firoke with the | 
* unarmed hand or with a ftick not Hike! fly fo kill would be * 4 
* Manſlaughter in ſuch Caſe. 
e Evidence of an intent bo kill, or to do ſome great boch! 
* dily harm, the . probable 8 of N _ | E 
Vor. H. | * be - „ 
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te be FAY place Homiside under the 3 of 


Murder; from Whatever ee fuch lg 
| Ai intention is LIN 42; epi bi 


Wd * 


6; 26 ih 5 a EO Og in . in * für 
tc tranſport of paſſion he beateth him (which it was not 


« lawful for him to do on the-mere-Treſpaſs) and arr. | 


« ly kills him, this is. Manſlaughter. - 
But then the beating muſt be ſo circumfianced as — 


*« to carry with it an intent of killing, but merely to chaſ- 
„ tiſe ® him for the Treſpaſs, and to deter him from repeat- 


< ing it. Therefore in ſuch a Caſe, if he draw an hedge - 


cc. ſtake, or beat out the man's brains with a bill, or even 
.< with an ordinary cudgel outrageouſly and perſiſtingly 


4c heat the Treſpaffer beyond the bounds of ordinary ex- 


ee cuſable reſentment, e he dieth; this Evidence of | 


“ Malice tending to the death of another, and thus termi- 


© minating, carries the crime beyond ibs; Limits 'of * | 


ee faighter. 


0. B. how 1904.  , ** There being an affray in the Peng one Siedman; A . 
R. v. Stedman. 44 ſoldier, ran haſtily towards the combatants, A Woman, 


MSS. Tracey 
und Denton. 


#4 


ec ſeeing him run in that manner, cried out, You: will not 


. murder the Man, will you? Stedman replied, What is 
| The Woman thereupon. gave 
«© him a box on the ear, and Stedman firuck her on the 


«that to YOU, YOu b 


. <© breaſt with the pomel of his ſword-; the Woman then 


ce fled, and Stedman purſuing her, ſtabbed her in the back. 
8 HoLT was at firſt of opinion that this was MurDes, 
& o ſingle box on the car from a Woman not being a ſufficient 
5 provocation to kill in this manner, after he had given her 
ec à blow in return for the box on the ear; and it was 


* "1 Y „ propoſed to have the matter found ſpecially. But it af. 


E P. 740. 


c terwards appearing, in the progreſs of the Trial, that the 
« Woman arack the ſoldier in the face with an iron patten, 
« and drew a deal of blood, it was holden clearly to be 


e no more than Manſtaughter. - 


The learned Judge, in obſerving upon this 'Caſe, fays, 
ce che ſmart of the man's wound and the effuſion “ of blood 
<< might poſſibly Keep his indignation boiling to the mo- 
ce 4 of the fact. 

Upon this Caſe, it may be farther remarked” that Sir 
« Michael Foſter ſeems with reaſon to be far from clearly 
de ſatisfied with the ultimate Deciſion ac its not amou 
vis JO; CHEE og ar AK 
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5 But one of the ſtrongeſi Caſes is that of Mr. Lute; 
646 301-5 Y ic 4 09 2 „ 8 12 8 „„ HOP : 9 
Captain Zufterel, on che 19th of October, 1729, about Rex v, Refs 

* the hour of ten in the forenoon, in going from his 20d Tran. 
1 n Surrey Street to the Water ſice, was arrgfed n. : 

« by the Defendants, who informed him of the Cauſe of 47. a. Tr. 133 
« the Arreſt, that it was at the ſuit of a Mr. Rows for 100. —211. 8. W. 
« He ſubmitted to the Arreſt, and deſired them to return Fe. i. Is. 'Y 


\ 


« to his Lodgings, for that he would there pay the Mon ex.. 
« They complied, and returned to the door with hims -I 
© but Reaſon was the only 1 that then went up; Tran 1 
« ter ſaying that he would go and fetch the Attorney's or ; 

e Solicitor's Bill. The deceaſed went up one pair of : 

« ftairs.: Reaſon went with him: they went into the Din- 

« jing-room. . Captain Lutterel went to Mrs. Zutterel, who 
« was in her Bed-room on the ſame. floor, and ſaid, HM,, 
« Dear, din t be frightened; here are ſome Raſcals who have. e 
te abuſed me in the fireet. Mrs. Lutterel ſent the Servant 

e (who was with his Maſter when arreſted) to her Nephew 

e When the Servant returned, he found Mr. Luttefel and 

«© Reaſon in the Dining - room. Mr. Luiterel, as appears by 

ee the Evidence of the Maid Servant, had been up the 

« next flight of ſtairs, * and had brought a brace of Pilots 
down with him, and put them on each fide of his Coat: 
* the Maid had aſked him what he meant to do with 
te them, and had reminded him they would frighten her 

te Miſtreſs, who was with child. Mr. Zutterelſaid, he did 

© not deſign any hurt, but ſeems to have intimated that he 

* would net be inſulted. (To explain this it is material 

e that the Servant, preſent when the Arreſt was made, 

© ſpoke to abuſive language againſt his Maſter before then 

te went with him from the Street to his Lodgings, as of 

* calling him Minter, with alluſion to his ſuppoſed ſe- : 
t creting himſelf in places of privilege, to avoid payment | 
© of his debts.) The Maid Servant perſuaded him to lay | 1 
* them on a Table at the lower end of the room, oppoſite . 
to the Chimney: he had then only his Cane in his hand: 1 | 
* thus the other ſervant found him on his return from bis . 
„Miſtreſs's Nephew's. He proved his Maſter deſired, 

* after this, to ſee. their Warrant, which he then, on being 

* ſhewn it, threw down with an expreſſion of contempt. - . 
* Mr, Lutterel ſaid to his Lady, Fetch the Money, and I 

* will pay theſe Raſcals. She went out accordingly, and 

was in her Cloſet taking out ſome Money; Regen aid. 3 
be muſt have Civility owns,” To this demand of Extor VVV 


P. 741. 


* Fa 


5 „ after hearing one Piſtol go off, ſhe ſaw a fat man 


. ; 1 1 12 Room, *y0u 
54 * went out aal ala the Neighbours. - 


Os, n Law — 


"1 ce can ir. Talirel re Nat he would give fuck. ral 
© 10 Civility Money, N tad } 7 i 


m no Civility. | 
me; the Boy went down and opened the Door 


ec Tranter: 


te for him s Tramer ran up: the Boy flaid toſhutthe Dovr: 
- © hut hearin 
ter him, 
1 him a 
8 48 
te 


l a ruſtling or noiſe, ran up af. 
w Tranter cleſe with bis Mager, and throw 
inſt the Cloſet Door; and that Neaſam ran * him 
1 with a 28 that he took Regſom by the 
2 2 who faid, Damn me; if you don't go out of the 
die before your Maler. "The bey then 


<4 The Maid Servant ſwore, e dee en 
4e the _ encreafing in the room, the Rept ſoftly a 


e the Paſſa S opens tes) Diaing-roms 
. ſay her aſter lying on his back upon the floor, Rug 


e ſtabbing him while holding up both his hands as if aſk- 
ec ing for Mercy; that the other Bailiff: was ſtanding by her 


* Maticr z cat the ug 0 the Door and cried Murder ; then 


* A Piftol went off; and abont two Mindtes after, ano- 


An oppoſite Neighbour declared upon! ber oath; that 
to 


4 the window, take another, and let it off towards the 


25 » Fire-fide; Mr. Lane and Trontor were both little 


© men. 8 
% The Waterman, that had been waiting for Mr. Zu- 


[FI « eral, came in upon the Alarm given by: the Boy, ſaw one 


« 'Piſtol lying upon the Table, met Reaſon with his ſword 
© drawn, who was putting it into the ſcabbard, and faw 


e the ſword of the deceaſed lying upon the Floor broken: 


E Tranter was ftanding by the Table: the laſt Piſtol went 


| 75 P. 743. 


Hoff as the waterman came up. 


„ Mr. Lutterel was found lying beſors/ the Five-place- 


He had received ten conſiderable. wounds; two at * Jeaft 


4c of them, mortal; one a Gun-ſbhot wound about an Inch 
«© below the right breaſt, and one with a ſword in the Tho- 


% fax, which had wounded the Diaphragm. 
% Tranter was wounded in his right-hand, and had a n- 


ec ſure on his Wriſt, and he had alſo a flight wound on 


"I - bis head. Reaſon had a little Wound in one of his Fin- 
IS. Two Pieces of Ball were extracted from Tranter's 
nd. Captain Lutterel ſurvived theſe Wounds about 


* twelve Hours, and converſed in a recollected manner: 
he declared to the Clergyman and Surgeon who attended 

© him, that he never drew his ſword or fred a Piſtol ; that 
1 Þ he was barbarouſly murdered ; that they both ran bim 


< thiough'; that Reaſon drew his (Mr. Lutteret's) fword, 


5 7 60 * after fabbing him ; and * he broke i it in Rae 5 4 


XxX Te appeazed in 
8 humb Vent PTY 
I 8 
— | ; 
* | l N 5 "= 
: - e dear bos un : 
* « and mutually to confirm each other: for witir regard to - 3 
80 « the Witneſs: on the o ppolite ſide uf the ſtreet mentioning 
7 « (as ſhe did) the Piſtol t6 have been taken off from the 
N Window, the room by other cireumſtances appears to 1 
8 « have been a ſmall one; che diftazioe of the Table Hom 1 
d « the Window could not therefore be great; and toa'fpee: 
* 6e tator acroſs the ſtreet, Le piſtol fromiths 
4 - it may ee eee ſuppoſed, the appearance EET. 
1 2 But there was one Ss difficulty in the account * b. wy 
gi | 2133 by the deceaſed. He ſaid, according to the Evi⸗ 
of one of the Surgeons, that the Hitle man held  — © 
4 1 the firft piſtol to his breaſt, and ſhat him in the bod7 :; i e 
1 « and that then the fat man beld the other piſtol te his . 
M * heads and ſhot it off, 8 Eo 
le < in doing this he ſhould be able to-avoid: wi EPS 
| % companion; yet it does appear by the Strgeon's d 
RW te mony, that there were powder- marks on Mr. ZiztterePs 3 
7 « Fate, and that conſequently fince the Gun-ſhet Wound 
rd « was below the right breaſt," neither of the Piſtols could by Hed ek Mo 
„ © fired by him agajnft any other perſon. © OR 
= - © Ot the other hand; for che Defendants; it appeared. 
1 < that the deceaſed; who had diſclaimed- having given 3 
. Proyocation, om being deſired to-recolleS himfelf, nic, "2 
+ WW © thatthey gare him abufiye language, which had — 
aft e him to firtke one of them: this appears t have been the 
ch 2 cauſe of the flight wound Tragt bad received un the - 
1 | © head. with a cane or flick > and the Witneſs foi the Pri- 
te ſoners, on whoſe teſtimony, alone this reſts as to the cir- 
n-. © cumftance of original provocation on the part of the de- 
of te ceaſed, farther ſays,” * he achnowled ”— be r 
i. 5e times ed b him robabillty of this is to be 
rs F eſtimated by the Renton of eee all n „ 
55 e circumſtances taken together e eee 
A © It is to be obſeryed, that, Tepee to the Boy 8 f TIDES ©: 
Jed er dence, 117 Fon ot intention, ſeeretly reſerve 15 in Wis | : 
hat & mind, of to his lodgings in order to avail Ri vt 
in © of the Sls, + ms input e to the deceaſed: for 5 
dl ** was in Evidence,. that he it conſent to N 1 — 
nd. and they refuling 825 at laſt Tas 8 
1 « hee 


fog 

"No 
. 1 can be N on the 9 Lag and tines 
. of the Officers; which ſeems merely to have conſiſted in 
, an improper indulgence accompanied with moſt offenſive 
7 behaviour towards the unhappy Gentleman, and alſumed | 
T as a pretence for extortion. On being refuſed their Ci- 
to RY, _ E vility Money, it is probable Mr. Tenne might ſee ſuffi- 
EN * cient in their behaviour to believe, that paying what he 

| * ecke. legally liable to pay would not prevent his being 
„ = his lodgings : with this apprebenfion, as it 


“ is to be given to concurrent uncontradied Teftimony 
L and corroborative circumſtances,” he was readily induced 
: 4 to lay them out of his on power, when reminded of 
the ſituationof his Lady, and the Alarm that might take 
e place. That the erg —— 3 GE 4 
n proved to have begged verbally for mercy, but was ſeen 
7 With his hands raiſed and extended, his filence and ſitu- 
++; :. a6 e oo him, — can hardly:be. thought a differ 

| et ence favours re e operons + ee 

_ £ ſpeak fo much. 

e Imperfect Reports are indevd) 1 indy cenſured as 
(4 the bane of all ſcience that depende on the precedents 
r and examples of former times: eſperially in a Caſe like 
4 % EE “ this, where every circumftance weigheth * ſomething in the 

„ fſcale of Juſtice. And in illuſtrating by Caſes: the im- 
be. portant Theory of Evidence on the moſt aweful ſubject 

” to which it can be applied, nothing clear, ſatisfaQtory, or 
| certain, could be derived to the Student from an incom- 
. ce plete repreſentation. The Caſe, however, in all its cir- 
“ cumſtances, fo far as they: ſeemed either way capable of 
X affecting the Deciſion, it * hoped, 1s here fully ſet be- 

5 ẽ0e fore the Sender, whoſe E on . 
5 r 6 
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f 4 ſhould ſeem, he brings down'the Piſtol; and if Credit 3 


ic mile to overtake: the N whom his 


— awo mn e, 


3 it ſeems ger ——— In. 4 
wih his el, of whichthe fn 


« beaten) gives a ſingle ft 


cc boy afterwards dies. The = Fest. 294» & 


« This was ruled Monſters becauſe of the ſudden 


| io heat and paſſoon : and becauſe, as iy nc e inſtrument 
“ was not likely to kill, nor were | te HOWS v * "TM vindic- | 13 


ce * tive 5 . 5 8 


* TRE, ene 32 
* 5 o . 
e Outing ul Gab. 
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6 1 egen Words of Pn] irs an need KL 
© ate combat enſue, and one kill the other, our Writers : RNS 
„ general on the Crown Law agree this is but Man/laugh- | 
cc ter, if no unfair advantage * taken: and hat in ſuck | 4 
e conflicts it mattereth not whether the perſon killed or his antg- | — 5 _— 
e gonift gavethe firſt blow. „ 
f A benevolent and learned Author has controverted this * P.n47- | 
« opinion: and contends that killing with any. Weapon, Sharp on Cr. 4 
% which from its Nature i is preſumed to be deadly (othe: iſe L. W, 1 
e than in the exetution of Juſtice, or juſt and neceſſary 2 3 3 
« Self-defence) is Murder: and that Paſſion excuſeth not 44. . 
: where the Inſtrument emproyes. demonſtrates an inlentign | _ © 
of killing, or of doing ſome great bodily harm likely ſoo 
cc to terminate: for that 1 B without. neceſſity 3 ys”. 


the very Definition of Murder 


« Thus much is certain, :hat any degree of premedita- nas * x0 
e tion, any interval in which the Guſt of Paſſion ſubſides, Foſt. . bit. v. 
c will take away, in ſuch Caſs, the excuſe allowed to 8 4 
te human infirmity, and the killing will then be Murder : 
e for which reaſon in Manſlaughter there can be no ac- 
< ceffaries before the fact; becauſe, if not unpremeditated, 


* 


te it in not 1 but * | 1 16, - 


.« duelling : and that the very ſending a Challenge, or retain- PE 


©. faughter, when it would be otherwiſe hand by OO 


* 
* 


* — 


. - PyzLs. | 
ge It is manifeſt das this conſideration affefs * Caſe of EY 


© ing ſeconds, is deciſive Evidence of that deliberate pur- 
*« pole which conſtitutes Homicide prepenſe. 


% A killing conſequent on a. Treſpaſs will be Man- Fo. — 
ee. > Te 
| „irn vll. e op; 118. 
of Howtc1Dz on Malice propenſe, « or Monaak 


«©: The Idea of this Crime may be formed by negative In- 
95 from the preceding particulars: for if it be N 85 


e £6 or excuſable Self⸗defence, nor in Paſſion, nor in Lee. 


vu N r BVIDENQR - Ps 
cide founded on public Juſtice, Ick in þ 


ther 


« ien, that it IgE 8 N 
| owever, 1t is proper to ſhew Caſes 22 f 
0 F character a ing this offence. | 
, We base ſeen that moderate Eee ben i add ** | 

cc the head of Mifadventure: but Corredtion _unrelentingly | 
& continued, though the ſtrength manifeflly is ſinking un- 
« der it; Correction with Inſtruments not 9 to juſt 
<« and reaſonable Chaſtiſement, but t likely to produce Dat, 
< will be MURDER. 

e Thus where it was found upon a 4 Verdict, chat 
ge the riſoner was a Black/mithe and 77 Hm Salle, 
x© the decealed, Was his fervant, and that Grey gave bim 
ec an order relative to the buſineſs of his Trade, Which 
«© Golding neglected to perform: That Grey coming in, 

te aſked him, why be had not done it, and told the deceaſ- 
< ed, that if he would not ſerve him, he ſhould ferve in 
ee Bridewtll; Golding replying, that he had as good ſerve 
cc jn Bridewell as ſerve Grey, he immediately, without other 
= provocation, firuck Golding with a Bar of Iron, with 
er which they were workin yy together at the Anyil, and by 
ce the {aid Blow broke his {kull,' of which he died. The 
4 hog of the King's Bench, and Bridgeman, Chief J uſ- 
& tice of the Common Pleas, agreed this was Murder: but 
be the man being of good character prior to this offence, it 
ce was certified to the King that, although in ſtrictneſs of 
“ Law he had been guilty clearly of Murder, yet it was at- 
ge tended with ſuch circumſtances as might render him an 
by „ objeft, of his Majeſty's Grace and Pardon, he having. a 

very good Report among all his Company of the Trade 
2 and of all his Neighbours. And he was * ac · 
oh cordingly. 2750 


Murder or mae 7" "REY the 8 and lis 
of. One 8 | 


PP. Tp this Caſe one 8 Jud, 3 Cale at the 
te Oxford Aſlizes before the then Judge of Affze, f where 
« a ſmith being chiding with his ſervant, he having a piece 
« of hot iron in his hand, ran it into his ſervant's belly, 
e and it was. Judged Murder, and the party executed. 
„ And Bridgeman, Chief Juſtice of the Common Pleas, fail, 
J that in his Circuit there was a Woman indicted for mur- 


gangs dering her Child; and it appeared | in Evidence, that ſhe | 


r kicked her, and ſtamped upon her Belly, and hegudged © 
* it Murder: and Twiſden ſaid, he ruled ſuch à Caſe for- 


« JO, on Glow, er Circuit: for a piece of iron or a 
1 Pie 75 * ford, 


n Law or Vn | of 


« ſword, or 2 great cüdpel⸗ with which a man probably TY 
% may be flain, are not Inftraments of Correction: ane FO 
« therefore where a Maſter ſtrikes his Servant z/lingly with e 
e uch chings as thoſe are, if Death enſue, the Law ſhall $90 
40 judge | it of malice prepenſe: as in the Statute, enafting, 
.« that if ow do cut out the Tongue, or put out the eyes 
« of any of the King's ſubje&s, of Malice * prepenſe, * P. - 0. 
« ſhall Gs Felony : if 4 Man cutteth out the Tongue of go. 
« another voluntarily, the Law judyeth it of Malice prepenſe: 
and ſo where one Man killeth another without Provoca- 
« tion, the Law judgeth it of Malice 7. andintheLord 
« ä —— lows reſolved by all the dges, that Words R. v. Ld. Ner- 
« are no Provocation to leſſen the offence from being Mur- 1 28 Art. e 
« der, if one Man Kiſh another 1880 i. Words * to 3 I, 
1 him. | 55. 5 


Original At e. a Prion who bath not the er., 


« If B. draweth his ſword, and maketh a paſs at TY 1 
* whoſe Word is at that time undrawn, and then 4. draw Lol, 61.8.P. 
4 and a Combat enſue, and A. be lain, this is Murder in | 
4 B. for B. by making his paſs, his adverſary's ſword un- 12 22 
©* drawn, ſhewed that he ſought his blood; and A.'s de- 5%» I. 4% * 


60 e himſelf, which * "a 4 SPE to do, wht Joy exo 9: 


# cuſe . 
e. 2. fs 


Aft ſrt ar Coles for homicide 


* Much more when a Provocation is ſought with an > 1 
* tent to kill, under colour of ſelf-defence or of ſudden | al 
e reſentment,. ſuch killing is Murder ; for the pretence is 
the ſtrongeſt Proof of the deliberate Mali ity of the 
* Thus N an Indictment of Mader, the the 

Was: 7 | 8 


| Maxon! s Cafe. 


© The Prize Richard Maſon, was with the a K. v. 4 Maſon. 


* William Maſon, another Brother, and ſome neighbours, Poſt. i32—5. 
« „ drinking at a public houſe; till, growing warm in li- 2 Summ. 

i quor, but not intoxicated, the Priſoner and the deceaſed . 2756. 

i began, idly and in ſport, to pull and puſh each other 

i about the room. They then wreſtled one Oy . 


" after e at Galgen as Agron. 


— 


* P. 751. 
4 ceaſed a ſmart blow on the temples. The. deceaſed 


; _—_ parted. 


cc cloſed with the Priſoner, and they fought ſeriouſly a ſhon 


ec when he got into the ſtreet, was heard to ſay, with an 

* execration, that he would fetch ſomething and ftick him: 
ce and on being reproved, repeated, with yet more bitter 
. execration, that he would fetch ſomething and run hin 
"> $6, throagh the TTT 7 


tc room being open into the ſtreet, the Priſoner ſtood lean- 


> ” 


3 


kn Law or xViDENCE. - 


* 40 All this time no tokens of Anger appeared on eith 
ce fide : till the Prifoner in the Cudge-Play gave the Di 


ce thereupon grew angry, and, throwing away his eudgel, 
cc ſpace but the company interpoſing, they ware ſoon 
* The Priſoner then quitted the wom in anger: an 


- <6 The deceaſed, and the reſt of the company continued 
ce in the room where the Affray happened: and in about 
c half an hour the Priſoner returned, having put off a 
cc {light thin coat, which he wore when quitting the room, 
< and put on one of a coarſe thick cloth. The door of the 


ce ing againſt the door-poſt, his left hand in his boſon, 


and a cudgel in his right; looking at the company, buff. 
YT TER oor To rg pm ones | 
The deceaſed invited him in; the Priſoner anſwered, i . © 
ce that he would not come in. Ty will you not? ſaid the A 
te deceaſed: Perhaps you will fall on me and beat me, replied  * 
cc the Priſoner. The deceaſed aſſured him he would not: 4 c 
ce and added, Befides, you think yourſelf as good a man as me . e 
cc at cudgels, perhaps vou will play at cudgels with me: the k 
5 Priſoner anſwered, * I am not afraid to-do ſo, if you will key | 
6c off your fiſts. \ Ys 1 

pon theſe words the deceaſed got up, and went to 
ce wards the Priſoner, who dropped the cudgel as the de- Des 
csc ceaſed was coming up to him. The deceaſed took uf | 
* the cudgel, and with it gave the Priſoner two blows o .. 
ce the ſhoulder. (Theſe ſeem to have been flight blows 1 N 
ec the nature of a Challenge to renew the conteſt with cu 4m 
cc gels). The Priſoner immediately put his right hand into, 3 
* his boſom, and drew out the blade of a tuck ſword, en | 
« ing, Damn you, fland off, or I will flab you, and inſtant 
ce 1y, without giving the deceaſed time to ſtep back, mad. q 
a paſs at him, but miſſed him: the deceaſed thereupon, b 
_ & gave back a little; the Priſoner, /hortening the ſword 1. b 
&« his hand, leaped forward towards the deceaſed, and fab. ha 
cc bed him to the heart. ha; | Or 
„ The Judges, having had copies of the Caſe leſt at the. i 
' © Chambers, met in Michaelmas Vacation at the Chambers q al 


„ Lord MANSFIELD; and unanimouſly agreed, that then 


&« axe in this caſe ſo many circumſtances o deliberate A 
| OE, : ET ice 


- — 


— 
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her ll « lice and deep Revenge on the part of the Defendant, that _ | 
de- bis offence cannot be lefs than wilful Murder. And that ,.- 
ted Bil neither the circumſtance of the blows before the ſword ; | | 
zel, “ produced, nor the” precedent - quarrel, alter the Caſe: 


ot i « becauſe he appeareth to have returned with a deliberate. 

von Bil reſolution to take a deadly revenge for what had palled : ' - 

| 4 and the blows were, on his part, *. plainly a_provocatiof * P. 75 3. 

nd WY « (ought, that he might execute the wicked purpoſe of his 

n A SPREE IB bATyY Te 18 WE . . N 

m: © He was ſoon after executed, ff 

ww In Ha LE's Summary. there is. 2 Caſe of Killing with | | 3 

4 # much leſs Malignity in Evidence,.on Provocation ſought, Summ. 48. * 
"WY * held to be Murder. Noa 9 


on, BY Lk is this: 4. and B. fall out; 4. fays he will not frike, laesst, 
e but will give B. a Pot of Ale to touch him; B. ſirikes; 38 Elm 
| « 4, kills him :— Murder. S 


rw « J. and B. are at ſome difference. . A. bids B. takes E. H. P. C457. 
© pin out of the ſleeve of 4. intending thereby to take an | 


yr. 


# occaſion to ſtrike or wound B. which B. doth accord- 
© ingly, and then 4. ſtrikes B. whereof he dieth: this was 
ruled Murder: becauſe it was no provocation when he 

. did it by the conſent of A. but it appeared to be a mali- 1 9 
1 ny and deliberate Artifice thereby totake occaſion to WEE 
in. „ e Por, etl be | . Beans. 


| Dar. 2. ! 
Dith of one Perſon occafioned Io Miſchief intended againſt 
LES En Woes 


„There is a ſpecies of Homicide, which in a vague 
F ſenſe may be ſaid to be miſadventure, but which in cn- 
* minal Juriſprudence is referred to a very different Deno- .. 
* mination : when, for- inflance, a man, meaning to kill 
* 4, in attempting to execute that mwrderous intent, miſſes 
* 4. and kills B. who is ſtanding near 4. This on the 
* cleareſt Principles is evidently Murder: ' for the Malice 
bath only glanced beſjde the perſon, who was its object; 
* but a mit of the ſame kind, and equal in degree, 
" hath been actually produced. And wherever the death 128 
* of the party intended to be ſlain would have been Murder, Pod. 261. 
„it will amount to the * ſame offence, if the ſtroke or poiſon « p. 764 


take place againſt another. $4); 1, ES 
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ee The killing of Officers employed as Miniſters of pab- 
1 H. H. P. C. & lic*Juftice, 78 of private Fee exertin Riel, for 

457%  _. © the reſtitution of order and fecurity,- is Murder, © 

4 , And the Officer is underſtood to be under this proteQian 
Foſt. 308, 9. f of the Law, not only while in the actual execution of 

7 ce his office, but in thoſe gircumſtances which neceſſarily 

ec precede or are ſubſequent, as in going or returning: for 

3 00 every rivilege of perſonal indemnity which belongs to a 

c Witeſt belongs to one who contributes his aſſiſtance to 

te the execution of the Laws. Therefore an oppoſition 

ce yith intent to hinder his doing of his duty, while on hit 

* way for that purpoſe, or a purſuit of him on his reton, 

ce if in either Caſe: he be flain, will be Murder: for the 

Power of the Laws muſt neceſſarily pe ſuperior to that of 

And the proteftion extendeth to every man, whethet 

a P-C: e yoquired or not, aiding the oficer in the fen of t 


— * 
82 
l 1 
- 


2 > 


ES. Yo e 

Foſt, In the Caſe of a freſh purjuit, and yet more of an hu 
ieh al who join Ee 

i | | 6 1 Pio jon. Na ; 2 89 1 5 , ] 
* P. 585. 3 The Mini flers of Juſtice in civil ſuits are in the fame © 
n manner protected within the Extent of their Authority. Bal . 


Par . 


Warrant protect: the Officer, if good in Form, and iſfuit 


: „ & By the legal Proceſs under which an officeraQingmaf 
DC. 6 0 der be relied, and if flaw 4a St to fuc 
Cb. VIIL $8. ce Authority, the Killer incurs the guilt of Murder, » 
dee meant Proceſs not defective in Form, and iſſuing jr 
competent Furiſdiction. | „ 


'CunT13's Caſe.— On the Refiſatee to an Officer ating unit 
7-8 8 „„ ar rant. 
R. v. Curtis, * 27 R. Curtis was indicted, at the Summer Aﬀzes for the 
Aae 1736. e Townand County of Newcaſtle upon Tyne for the Mur 
Folt-135- „ of William Atkinſon. - © 


+ Neminem germ of Lribas pyiontiorem. „, U 


„ Cowling, with the affiftance of the Priſoner. 


ce who 


12 x 
: q 
% 2 ; . 4 
34 3 «4 , 
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« Upon the Trial it ap 
6 He Capias ad 
« Charles Cowling out of the 


own Court, directed to Jo- 


« ph Dixon, a ſerjeant at mace belonging to the Court, | 


« who prevailed on Jobe 


Suretees, another ſerjeant ar mace, 
« to go and execute it ſor him: Suratees 


WY Ong” By 


« On this, Suretess, by colluſion between bimſelf and 
« Dixon, red his name to be inferted by the Mayor's 


« Officer in the Proceſs, and then went e A Juſtice, 
and made oath, that he did, by virtue of the Proceſs to 
* kim and the ſaid Yoſeph Dixon directed, apprehend: the 
« fajd Cowkng, who by wreſtling and ſtrokes got outof his 
. © Thereupon the pages Pg a Warrant, directed to 
all Serjeants at Mace, Conſtab 

within the ſaid Town and County, reciting the Proceſs, 
« the Arreſt, the Refiſtarice, and Eſcape, as ſtated in the 
© complaint, and commanding all Officers, &c. to appre- 
« hend the ſaid Cowling, and bring him before the Juftice 


i Town and County, to be dealt with in the premiſes as 
* the Law direQeth. FOES 


3 1 


granted the Warrant, or any other Juſtice'of the 


d, that a Proceſs, in the | 
eee iffued againſt one 


les, and ® other Officers * 


F. % 


On receipt of this Warrant, Dizow and Suretoes; who 


te were. both ſerjeants at mace, as has been ſtated, went 


* back to Cowling's Workſhop, taking wittythem the de- 


« ceaſed and one Coulſon, as their a/iflants. They found 
e the ſhop-doors ſhut, and calli 
te there with the Priſoner, informed b | 
e warrant againſt him, and required him to ſurrender: 
© otherwiſe they ſaid the walls bicek open the doore 

0 Coruling refuſed to L; and the priſoner looking 
« outat a Window with an axe in his hand, fwore, that the 
© firſt man that entered ſhould be a dead man. Dixon, 
* however, with Coulſon arid the deceaſed, broke open the 
* ſhop door, and the deceaſed being foremoſt, the Priſon- 
** er, with one blow of the axe on the-left ſide of the head, 


# killed him. | 


to Cowling, who was 
im they had an eſcape 


\ 


On this Evidence the Priſoner was found guilty of .Foſt. 136, 7. 


* vi ful Murder, but doubts having been expreſſed by ſome 
* gentlemen of the profeſſion, he was reſpited till the opi- 
* nion of the: Judges could be taken. ES: 


* On a conference, nine of the Judges preſent (with # p. 757 · 


* whom Wilmot, Juſtice, who was abſent, concurred) held 

it to be Murder; but two thought it was only Man/laugh- 

* ter. All agreed it was a legal Warrant, though obtained 

* by unwarrantable pretences-and- perjury : for that rg 
To a 8 | ; 4 („ 


ec 


l cc and having demanded admittance. 
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THE LAW Or EVIDENCE. 


ec the Juſtice hath Juriſdiction, the Validity of the Warrant 
cc never will depend on the Truth of the Information.: 
e They likewiſe agreed, that Peace ; Officers, having + 
< legal Warrant to-arreſt, for -a Breach: of: ile Peace, may 
< break open doors; giving due notice of their Warrant, 


1 


5 


. had been given ? And if not, What-would be the a «of 


« its omiffien under all the circumſtances of this Caſe ? 

4 On the firſt of theſe Queſtions the actual determinati. 
ce on of the Caſe turned: and the nine Judges were of 
cc opinion, that no preciſe form of Words being required 


“e in a Caſe of this Nature, it was. ſufficient if the pary 


< had notice that the Officer came not as a mere Treſpaſſer: 
cc and that if, after this Notice, he refit, and the Officer, 


c gr any of his aſſiſtants, be killed in conſequence of ſuch 


. * P. 758. 


ce reſiſtance, it will be Murder: provided that it appear in 
ce Evidence the Officer had a legal Warrant : for that the 
<< perſon, after ſuch notice, making . reſiſtance, doth it at 
4e his peril. He acteth avowedly and deliberately in defi- 


“ ance of the ordinary courſe of Juſtice. 


* The Judges on the other fide went upon the ground 
ce that an eſcape did not ex vi termini, or in notion of Law 
« imply a breach of the peace; and conſequently that there 
% was not due notice of their coming with an authority 
« grounded on fuch breach; and that therefore the Officers 
« were mere Treſpaſſers, and the killing of them not Mur- 


60 


é indeed to be well warranted, and apparently to have the 


© concurrence of Sir Michael Faſter, that it would have 
&© been Murder, even admitting the Officers could not juſ- 
cc tify breaking open the Door. They had made no Ar- 
«© reft: and if merely Treſpaſſers, they were not fo againſt 
cc the. Priſoner, nor was any injury done to his perſon or 
cc property. And that ſuch a Treſpaſs againſt another was 


5 not. ſufficient provocation for killing a man in ſuch 2 


© manner, and that too in performance of a preconceived 


«© intention. | 8 
r From this Principle, that the legality of the Warrant, 


F 


ec in point of Form and Competency. of Juriſdiction, is 


cc ſufficient to intitle the Officer to protection, and to render 
e abſolutely unlawful reſiſtance againſt it, reſults the con- 
ce ſequence, that the Writ and Warrant is ſufficient to be 


© produced in Evidence where a perſonis killed in execut- 


« ing Proceſs from a Sheriff, and the killer is indicted for 
ce Murder; and that it is not neceſſary to produce the 
5 1 : „ Judgement 


* 


* 
7 

* 

5199 


« But ſome of the Judges were of opinion, which ſeems 


iI, ß ao Hs >, A 4 


. <4 


rn HAW OF. EVIDENCE. . 


60 judgement or Decree. ene, it was: a 
« Lord HARDWIGKB: - ety che I 


* Whether Defect of Authority » ſhall avail bo er. „ 
| ing unn, of. fuch Shes . 169 
Pe | « \ 46 / HOGS 

« But the Queſtion bas been. variouſly diſcuſſed. —IF | 
« an Officer act without Authority, and Reſiſtance be 
« made by . perſons not conſcious of the defect i in his Au- 
« thority, nor directly intereſted in the ſeizure thus made, 
« whether this deſect ſhall avail ſuch 8 ſo ; as to w | 
cc charge. them from the Crime Murder * | 


Tir IX. 


of 22 to a defeftive Authority not known to be ch. > 


« We will firſt obſerve on a Caſe where the DefeR was Kel. 59. 
« previouſly known: which is here ſtated as the Facts 23 18 _ 
« are ſaid by the * to have flood on the. ſpecial 13 


4 Verdict. by 88 = ; 
F 955 « Cit, . 
Hock 8 Caſe, with Odſerwations ag 1941 5 OP 


is 13 BERRY and two others, without arenas im- 
„ preſſed a Man to ſerve. in the King's ſervice againſt the 
* Dutch,. who thereupon went with the ſaid Joh Berry 
. quietly. i into Cloth Fair, and Hopłin Hugget, with three 
* others,. walking together in the Rounds in Smithfield, and 
* ſeeing the ſaid Berry, with the two others, and the Man 
* impreſſed, go into Cloth Fair, inſtantly purſued, and 
* overtaking them, demanded to. ſee their Warrant, but 
“were ſhewn'a'Paper,. which they ſaid (and as it appears 
« truly) was not a Warrant: and immediately they drew 
© their ſwords to reſcue the ſaid man impreſi, and did 
* thruſt at the ſaid John Berry (not having, at that time, 

* ſo far as appears, a ſword drawn) whereupon the other 
party drew alſo, and they fought together; and Hugget 
* gave Berry the Wound in the Indictment charged, 
* whereof he inſtantly died. 

* All the Judges of England being aſſembled, eight, of 

* whom were the Chief Juſtice Bridgeman, and Hales, 
Chief Baron, were of opinion this was Manſlaughter * # P. 560. 

" only as then adviſed, though they did not abſolutely 
4 bind themſelves to the then declaration of their y_ | 

* ments. 

e They ſaid, if a man be unduly arreſted, or reflrained 
* of bis Liber, by three men, * be be quiet, = 

cc 25 


- te do not endeavour any reſcue, this is 2 Provocation to all 
other Men of England for common Humanity's fake » 


de Words to the party, how offenſive ſocver; were held tg 


: 2 ſo to perſons who were no Friends or AC uaintance, but 

| © merely firangers, and who, without defering thoſe who 
'* had him in cuſtody to let him go; drew, and ran 1 

© them. | ER 88 . 


_ © to argue fuch a wantonneſs of attack as comes within 
cc refufal, then, under the - circumftanees of this Caſe, 

could be more than Manſlaughter, Perhaps on that ſup- 
« poſition it would have been more properly juſtifiable Ho 


4 micide: for, inſtead of an excuſable killing on perſonal 
* Provyocation, it would then have been the reſult of a ne- 


c even without ſuch demand, knocked down Berry with 


e there was no Warrant) this too, it ſhould ſeem, clearly 
„ could have been only Manſlaughter : but the drawing 
' © and making a-puſh againſt. perſons not then on their de- 


2d Raym. 


In the preceding inſtance the want of a legal Warrant 
t was 58 diſcovered' by the Ręcuers: in the Cal 


2 Ra - 1296, 
"Bey. v. Toole 
& al 


Mic. 8 Anne. 


- © Cuſtom of London. They further found, that by the 
e Cuſtom of London, any Conſtable may execute his offi 
be through the whoſe C213 : and that the like bath been ule 


e endeavour his reſcue. _ E 
e *"Onthe other fide;. Tehnge; Twiſden, and two other of 
dé the Judges, thought. that this. was Afurder: there being 
in their opinion; no provocation at all: for that inſultin 


ce pri of his Freedom: a Duty incumbent on them a 
cc 
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run aw 09-EVIDENOE . 


* « 


tc be no provocation ſo as to reduce a killing occaſioned 
« hy them to leſs than Murder: and that the ſeeing of : 
te man unduly impreſſed, who went quietly, could be leſ 


e Perhaps this laſt citcumſtance may be jaftly thought 
cc the limits of Murder : but had there been a demand and 


4c there ſeems no -reaſon for entertaining an Idea that i 


« ceflary interpoſition * in behalf of a man injurioufly de- 
en and Citizens. Had Hugget, or any of his party; 


- 


cc his Fiſt, by which he had died, (after being convinced 


5 fence is undoubtedly a material confideration. + 


& now to be conſidered it was otherwiſe.” 
TooLEyY's Caſe. 7 . 


*© On an Indiétment againſt the Defendants for the 
© Murder of one Dent, the Jury found a ſpecial Verdict: 
“e flating an AR made in the Reign of Queen Elizabeth, 
& for the Government of Weſtminſter, appointing 2 Cout 
ec within that City to puniſh incontinence, according o iii 


>. No X W ae 118 ©4648 © 


ie in the City of Weſtminſter. 
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THE, LAW OF EVIDENCE , 
Aud chat on the 8th of March, 8 Anne, three C 


1 % * 


* te ner by virtue of the Act for recruiting, the Army, 


\ 


te made their Warrant, directed to the Conſtables of be 
ing) * Wiſtminſler, to make ſearch within the ſaid City and 
ting « Liberty for perſons within the deſcription of that Act; e 
ru © which Warrant, after, à on that day, was delivered to * p. 762. 
ned te the Conftables of St. Margaret's to be executed. And 
of 1 ce farther, that after, on that day, Samilel Bray came into 
leſt ce the Pariſh, of St. Paul, Covent Garden, to execute the 
du © faid Warrant: and after, on the ſame day, between 
who « eight and nine at night, found one Anne ' Dekins in the 
_ © fireet, between the Play-houſe and the. Roſe Tavern, 
© whom he ſuſpected to be a diſorderly perion ; and then 

ght « and there, as a ROY perſon, took into his cuſtody, 
thin cc to _ her to. priſon for her ſafe cuſtody. That the 
© fame Woman had been before taken up by the faid 
«© Conftable as a diſorderly perſon : that, on being taken 
up the ſaid 8th of March, ſhe had not miſbehaved her- 
* ſelf: that Bray had no Warrant to take or to detain her; 
* and laſtly, that aſter the taking of the ſaid Anne Dehins, 
ce the Priſoners (Bray then having her in cuſtody) in ano- 
te ther place, called Covent. Garden, did meet, drew their 
* ſwords, and affaulted Bray, to reſcue her from his cuſ- 
© tody : that he ſhewed his Conftable ſtaff, and declared 
« he was about the Queen's buſineſs, and intended no 
e“ harm to the | Priſoners : whereupon they put up their 
© ſwords, and Bray carried the Woman to the Round-howſe: 23 
“e that the Priſoners, a little after, the ſaid Anne Delius « © 
te being in the ſaid Priſon in Covent Garden, drew again, 5 "Y 
ce and aſſaulted the ſaid Bray on account of the impriſon- 3 
te ment of the ſaid Anne Delius, and to get her diſcharged: * 
© that Bray called perſons to his aſſiſtance to keep her in + ©; 
te cuſtody, and to defend himſelf from the violence of the 
„ Priſoners: that Dent came to his Affiſtance, and. before | Ke 

* any ftroke, “one of the Priſoners gave Dent the mor- 4 p. 763. 2 
« * Wound in the Indidtment mentioned, of which ©. i 
he died: and that the two others were aiding and affiſt> 

ing. n ; AF» . 1 | ; & | \ Si : 


* , Opinions of ibe Pudges divided. 


The Judges were divided: Holt, Chief Juſſice, Nel, 
© Powys, and Gould, Juſtices of the wes Pow ron Barons . 


- 


" LAY. 
* . TY ve 
„ 3 4 oy 1 ſ 


Tracy, and Dormer, Juſtices of the Common Pleas, aue. 
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e nions upon the following reaſons: METS... 
That it was a ſudden Action without any precedent 


> 


delivered the opinion of all the Fudges. He aid, thoie 
4e Judges who ought it Manſlaughter founded their opi- 
Howing reaſon?2?e??sss 


; o 
* 


. malice, or deſign of doing hurt, apparent, but only to 
te prevent the impriſonment'of the Woman, ànd to reicee 


ther who was unlawfully deprived of her liberty.” That 
ce the power of the Conſtable was not enlarged by the Sta- 
cc tute of Elizabeth: that if it were, he was not acting under 


e that Statute, but under Commiſſioners appotated for a 


* him: in this Caſe he is not liable on an Indid ment of 


e different purpoſe; nor legally as Conftable, had it been 
% within his diſtrict, for ſome ee agen of ſuſpicion 
& ſhould have appeared: and that therefore the Friſoners 
„ in this Caſe had ſufficient provocation; for if one per- 
te {on be impriſoned unjuftly,-it is a ſufficient provocation 
te to all perſons, not merely out of .compaſhen, but be- 


4 cauſe the Liberty of the Subject is ® invaded by the ve- 
cc xy means provided for its defence, which is a provocation | 


e to all the ſubjects of England. 533 | | 

© © Of the five Judges who thought it was Murder, four 
« concurred in opinion that Bray bad no Authority; but 
5 ok thoſe four held, at the ſame time, that ſhe, being 
i 2 firanger to the Priſoners, it was no prevocution to them. 


03. e Sir Hanky FzAR ERS cited in exp/analion. 


ee In Anſwer to the ObjeQion, that the Priſoners were 


3 ignorant of the Defe& of Brays Authority in this Caſe, 


& and therefore could not avail themſelves of this extenua- 


© tion reſulting from this defect, HoLT, Chief Juſtice, 


ic anſwered,, it was like the Caſe of Sir Harry Ferrers, who 
& was arreſted by a Warrant, naming him Kuigli, when 


* he was Baronet, and bis ſervant killed the bailiff, 
ic which was adjudged only Man/laughter, becauſe he was 


ce Man, having a Judgement againſt him, goes abroad, and 
ce upon his return is informed that there are Bailſſſs in his 


ec houſe: he goes in and kills a Man under this ſuppoli- 


< tion; but it: proves they are. thieves who are come to rob 


4 Law annexes no'criminality ;_ and the Tp orance of Had 


% Murder: be has. ignorantly done an Act to which the 


may #xcuſe, but ſhall never cendemm a perſon. f 


Wr Tynocantia Jeri ym Win. 1 
„ r 35353500 
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rn law or uy OY 


T0 the xeafbning on that ſide which. held the killing 
ce of Dent (the perſon whom Bray had called to his a- 
4 MW tele conſiderations haye. been 
© oppo 
+, That the Caſe of Hugget does ad ſeem to rakes P. * | 
e this Deciſion, becauſe there was a quarrel. and r, Foſt. 3 * 
« and ſwords drawn on both ſides: (but for the Vier 


« Hugger's Cale mere appears hardly 2 ſufficient Aubing: 3 
cc Kelynge's Report, who had ſuch means and obligation _ 


te to be exactly informed, not correſponding. with theſe — _ 
(0 circumſtances) that, with reſpect to the Cale, of the ſern- 
« vant of Sir Heury Ferrers, that was a quarrel after Sir 


ow: er 7 ſubmitted 10 the wy 4, and was * into a . > 


ce place of ſecurity. vv 
The Reporter from whom we muſt derive. our imme- 3 
« Jiate light an this ſubject, thus ſtates the Caſe 8 


« That the Indictment was againſt SÞ# Henry. 8 | e 


« Knight, who pleaded the Miſnomer, and on a ſecond In- R v. Sir. H. 
« dictment, the general Iſue, and was tried at the Bar; * 


Ero. Car. 37 1, 24. 


« and upon Evidence it appeared that he was arreſted. for Fans 
« Debt, And that Nightingale, his ſervant, in ſeeking to N 
« reſcue | him, as was pretended, killed the {aid Sau. 
ec But becauſe the Warrant to arreſt him was by the Name 
* of Henry Ferrers, Knight, and he never was a Knight, | 
« jt was agreed by all the Court, that it was a variance in 
c an eſſential part of the Name, and they had no Authori- 1 | 
* ty by that Warrant to arreſt Sir Henry Ferrers, Baronet ; o# 
«© ſo it is an il Warrant; and the killing of an officer in 0 
« executing that Warrant cannot be Murder, becauſe no 
&« good Warrant. But upon the Evidence it appeared 
«' clearly, that Sir Henry Ferrers, upon the Arreſt, obey- - 
© ed, and was ſent into an Houſe, before the * fghtin be- * P. 798 
« twixt the Officer and his ſervant, wherefore he - waſlound  ' 
© not guilty of the Murder and Manſlaughter. 
% Nothi og is here ſtated of a quarrel; and if the 8 RES... 
ee fence had been tenable on the ordinary proof of chance- _ 
4 medley," it ſeems very improbable that an eros to . 
c zeſcue would have been {et up, or, as Croke Pre- | F 
© tended, under circumſtances ſuch as thoſe of wette | | 
' 4. Sir "Henry Ferrers's Caſe appears. then, in reality to 
© have turned, ſo far as the ſervant was: concerned, upon 
te the formal Invalidity of the Narrani. ew 
ce That in Tooley's Caſe (a Diſtinction, of which neither Fon, 31 * 6. * 
© the exiſtence nor the importance can well be coatrovert- | 


* 


ed) the perſons (ſoldiers) who drew on Bray, unarmed 


* againſt ſuch weapons, put up their ſwords, appeared to — 
© be pacified, and cool reflection ſeemed in ſome meaſure 


to * place. At the ſecond. Meeting the de. 9 


"Fs & ceaſed FA ®. 


4 
* 
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"ec ceaſed received his death's wound; before a blow was 


given, or, for aught appeared, offered, on the part of 


<< im, or any of his party: and this rather upon reſent. 
© c ment, and a principle of revenge for what had before 
NY c paſſed, than upon any hope or endeavour to affift the 
1 „ ,; ſhe having been ſecured in the Round- houſe 
v before the ſecond encounter, and before the deceaſed 

e é᷑é4 appeareth to have taken any part in the affair. 


Net Prorocation 10 the Individual, but publie Right, the 
ue Ground of Defence in thiſe Caſes. e 


ce That with reſpect to provocation, the illegality of the 

c i mpriſonment, a fact of which they were ignorant, could 

ES. * not be eſteemed to have been any; or had it been a pro- 
e ©, yocation,. it, would not have been ſuch an one as to ex- 

| © cuſe vohwntary homicide. © „ 

Thus much, it ſhould ſeem, may, and ought to be 
& admitted: nor is it on the ground of Provuocation that 
7 ſuch Act ſhould be excuſec. | n 

. But if a Perſon ſee one Man in actual Cuſtody of 
<< another, and endeavour to reſcue him, and 'reliftanee 
„ being made, he kill the Officer of Juſtice, or an afſiſ. 
tant to ſuch Officer, if a legal Warrant exiſted, his Ip- 

c“ norance of this Fact will not excuſe him: if the Officer 

3 < vyere without Warrant, under which he might legally 

. cc detain the party, the reſiſtance to his reſcue was unjuſti- 

i fied, the Officer being in effect as none for this purpoſe; 

ec and whether the perſon reſcuing ſuſpected or believed 

e him to have legal Authority, does not ſeem to vary the 

e legal conſequences flowing from the Fatt once aſcertain- 

66 oY if he believed him to have none, ſtill if he had, it 

e was at the utmoſt Peril of the perſon thus interpoſing; 

& if he believed him to have Authority, yet if he was in 

c fact holding another in reſtraint illegally, the miſappre- 

e henſion, which could not have excuſed the party kil- 

ce ling, had he raſhly taken on him the Riſque 9 iſting 

a real Authority, ſhall not, on the ſuppoſition of its 

ec being deſective, deftroy him, if he has in fact, reſiſted 

Ts ce a void Authority, though on the ſuppoſition of its be- 
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Filling i with Implied Malice. . = IAN . 5 2 5 
44 3 "32088 I q 
cc The Welles implied by Law is a fin intents: N 
| * a deſign merely conceived from hatred 3 a „ 
F ce ticular perſon. 3%" a STS - 98 5 — 99 * 1 
ee Thus where one goes boch with: an raved intention 1 
cc of killing the firſt man he meets, and meeting one 
1 © whom 1 ore pores: never ſeen, kills _ _ 10 no - „ 
© need of proof of particular Malice. 3 
: © So where one gives Poiſon knowingly to another, the 7 3 1 2 el. ; 
4 te 50 Ro itſelf implies that ene which includes i. R. e. de: 3 
alice. 5 256, 7. = 
4 te Or where ane kills another, though in mutual Combat, ab * Be + | 
* © in purſuance of a deliherate intent to kill. i 
f And of this deliberation it has been held to be ſufficient R. „ Brome i + þ 
© proof, where on a Quarrel, the one faid to the'other, If wich. We 
. 6c we ght at this time, I ſhall have the diſadvantage from g 3 1 
4 1 12 15 78088 ſhaes; and preſently after they went out f Lev, 1 
by And on the ſame Principle W the place has been Cong 1. 
vl s held proof of that malice whic in Law implies à mur- Kel. 6. „ 
P 6 derons i intent. - 1 5 
04 ce And on a ſpecial Verdi&, on the Indictment Tok the ner. 2 FI = 
he « killing of Mr. Cope, theſe Facts being found, that the gridge, _ _," . 
* te Priſoner and the deceaſed being in the Guard-room of the Hit t &. — ". 
| & Tower, of which the deceaſed was the Lieutenant, the eh W 9 
oy « Priſoner refleQed on a Woman then in company, of ac. : + 
” % quaintance with Mr. Cape; and that the Pier | [TE 
5 5 ufing many affronting Words, and threatening her, Mr. 
al. * Cope deſired him to delif, ſaying, that he muſt protect 
in * the Woman; on which the Priſoner deſiſted ; but * de- # P. OY 
5 * manded ſatisfaction of Mr. Cape, who told him that it 


Jed ce was not a convenient place; but that at another time and 
* * place he would be ready; and in the mean time deſired 
| e him to be civil, or to leave the company: «hat the Pri- . 
* ſoner roſe, and \ was going out of the Room, and in going 1 1 ' 
8 ſnatched up a Glaſs Bottle full of Wine, and violently __ | 1 
| © threw: it at Mr. Cope, and thereupon ſtruck him on tlie | 
'LE head, and immediately drew his {ward : that Mr. Cope, e 
0 rifing from his chair, taok another. Bottle, and threw, at 7 
2 e the Priſoner, which hit him, and broke his head; bur: 5 * 
3 * that Mr. Cope had no ſword drawn; and that between the 
wh er s drawing his word, and the thruſt made at Mr. 


« Cope 


e u or xviDEx et. 


_ Cop there wü; by which be bebe the wiorehl wound 
„ © in his left breaſt, there was no intermiſſion. ' | x 
It was argued 'before-all the Judges, who, except Tre- 
4 vor, Chief Juftice of the Common Pleas, were all of opi- 

e nion that the Priſoner was guilty of Murder. 

e And if one hath a reaſonable Cauſe to go to another's 
ec e to expoſtulate concerning a diſappointment, yet 
ee not ſuch Cauſe as would prevent his Entry againff the 

2 Will of che Owner from being a Treſpaſs; and the 

e Owner reſiſt bis Entry: heren pon the © pany diſappoint- 

t ed by the Owner draweth his ſword and killeth the 

% Owner, it een to' be the betzer opinion * this 55 
het very th killing has hora is geg 

% And w ere t e killing as been u conſeqnauce in- 

N 4s «ſulting geſtures; this implies Malice: for the Law regards 
EA . * not ſuch looks and behaviour: ASA tran I 


Co 
lot 1 
* + | 2 
4 N 1 5 


ml. lad: 92 Ah 42 e A gun Gn a Prifoner my Dull the . 
5 5 % Malice from the manner of the Death. © | 
On the Indictment againſt the Warden of the Fleet, the 
„ Chief Juſtice ſtated the Lay, that if Caſtell was removed 
C without his conſent to a place where a man lay fick with 
ce the Small Pos, notwithſtanding his expoſtulation to the 
25. 2.6, 725. 6 Warden, repreſenting that he had neyer had it; that his 
e dn f dying afterwards of that diſtemper, caught in the Place to 
0 which he was ſo remoyed, would be imputable as Murder 
5 1 . to the Warden: but that without the concurrence of theſe 
lag + circumſtances, it would not be Murder. 5 
55 1 So cauſi ing the Death of another by with-holding the 
& nouriſhment neceſſary to ſupport Life, is Murder ; and 
t of Murder thus perpetrated againſt their Child, a Man 
e and his Wife were convicted before Mr. Juſtice Au 
3 60 at the Bury Mes. 
1 So wilfully turning looſe a wild Beaft out of wanfon- 
SH fl. B. C & neſs amongft a Croud is Murder, if one be killed; be- 
. ee cauſe o the apparent probability that ſuch conſe uences 
85 * would ha Eee and a Man in doing an unlawfu] At is 
4c e preſume to intend its natural conſequenceg. 
n And the La ſeemeth to be the ſame, if, after notice 
; — 29. ( of miſchief done, the Owner of a Bull or other mil- 
| S  * chievous Animal fuffer it to go looſe. 
3 24 _ © Laying an infent in an orchard, covered with leaves, 
HH. F. C437. 4e where a kite came and fog it, "this dds was held 
4” 8 Murder. in 


ien 


5 . 
8 l ON: FLIDE! wy * 


* Kill Bine ie A ed 
ffn ala ono 


« If an Officer of Fuller, having a Warrant from a | cots 
4 petent Juriſdiction not defeQive in Form, be xeſiſted and 


te flain, or any other perſon be ſlain who cometh to his Aid, 
« this is Murder, as we have ſeen alrrady; for the Law 


£ inferreth Malice from the yolyntary reſiſtance to its Fnown | 


* Authority. 

But it is yeceſfa there ſhould vc notice; eſther ex- 
0 reſs or implied: ry ſuch Officer © within his diu. ie, it 

Tack heen deemed that the Law preſumeth Notice ; and 
« ſuch are therefore. called brown and ſworg Bailiff ot 
ce Conſtables. 
And in jhe day, within the Diſtrict, the Staff, or in 


te otherwiſe ex preſſing his Authority and intent, will be ſuf- 
« ficient: for, though the ſtaff will not make a Conftable, 
« yet within his juriſdiction it is a competent intimation of 


ren. 110, ag 


waa hs 


5 the Night commanding Peace in the King's Name, or 


te his legal interference. And after ſuch Notice, it will be 


de Murder to kill any Perſon Na to e an 7 


i PONY of the Peace; 
Tt T LE x. 


i 
TA LORE 4 
was # - 
E 


7 ee * is Murder where Malice, and a "tated Cave of H. H. 1c. 


66 Death i is proved, though the Death "gle oF Ents 


4 hs wt F the M. . * 


Oro 6 on the 3 attached to Hunicids happent ppening 
by a 3 ſeloniqus Attempt Y 4 differen Nature. | 


Pd 


15 


320 45 
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* 5 71. 


ce Of the legal exiſtence of this. Preſum tion, and _j its 1 


te effects in bringing within the Penalty 228 ſuch 


© FaQs as otherwiſe would be Homitide by miſadyenture, 
* ſufficient hath been ſaid; but as an eminent, Writer has 


* commented on the Principles of this Preſumption,. it is 


«© Where the Offence intended is'a Felony withaut Gs 
© and the accidental conſequence is the Death of 2 Man 


G there ſeems not to of pack Wr for _ recall in- 


1 & : 


2 
* 2 * 


P. .es $ 
30. 


e now proper to take ſome Notice of the conſequences — . 
« nexed to Evidence of this kind. 
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Kel. 11. 
X. v. Plummer. 
13 W. III. 


* to a certain lane about ſeven miles diftant “ from the 


5 


xm LAW Of Intl 
e tended, if executed, would have ſupjected the Offender 


** to che utmoſt Penalty of the Law: and having, fo far as 
cc in him lay, done every n to the commiſſion 


“of one felonious offence, by which Act a greater Miſchief 


te than he intended takes place, he may ſeem, not without 
cc reaſon, ſubjected to the ſentence. which would have fol- 
„ lowed from the perpetration of the Crime which he at · 
te tempted, 


“ But the Caſe put by Lord Co xk is very ſtrong: that 
ce if a Man ſhoot at a tame fowl of another man with an 


6 ill intent to fieal, and kill a man by miſchance (as if hid 
te in. a. buſh, for inſtance, which is the example he. gives 
* before in ſhooting at Dyer) this is Murder. 


* of Homicide in Proſoeution of 6 felanious Attempt of a : 


Ferent Ni 


ee Of three Authorities cited by this venerable Commen- 
cc tator, two at leaſt do not ſupport the Point: the one be- 
e ing an Action on the Caſe for negligently keeping a man's 


e qwn Fire, whereby the Hauſe of his Neighbour is 


< burnt ; and the other, the Caſe of fighting with ſward 


& and buckler for amuſement by common conſent: and the 


5 Chief Juſtice, Hor, in delivering this Doctrine of 
* Murder incurred by killing a perſon in conſequence of 


© an AQ done with à different but felonious intent, ſeems 


ce not obſcurely to intimate that he finds not any Caſe to 


o 


«© warrant this opinion of his, though he refers to this pal- 


< ſage in the Inſtitutes, and adopts the example of ſhooting 
ce ata her : and he ſubjoins, that the reaſon only is ſubmit- 
te ted to the Judgement of thoſe Judges who may at any 


time haye 7hgt point judicially brought before them, 


PLUMMER's Caſe. 
hd That Caſe appears to have-been upon the fpecial Ver- 


te dict, that Joſeph Beverton was duly appointed to ſeize and 
c apprehend all ſuch Wool, of the growth of this kingdom, 


*© as ſhould be carried to be tranſported into parts beyond 


ce the. ſeas, and alſo all ſuch perſons as. ſhould carry the 


% Wool in order to be tranſported. And that Benjamin 


> & Plummer, Jom Harding, and others, on the 13th of 


* Marth, about twelve at Night, about ſeven miles from 


© the. ſea, did load three horſes with eight hundred Pounds 


Pr: of Wool of the growth of ZExgland, in order to tranſport 
<< it into France; and that Joſeph Beverton, having notice 
6e thereof, came, with divers other perſons to his afliftance, 


3 


- 


- * p 


— 1 
* 
* 
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* 
% 
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* 


« be tranſported; and Fecht Beverton, wich his Allitants,. | 
ce how the ſaid der laden with Wool, pronounc- woo 


Vatch-word, and thereupon all of them uſed their 


«ed a 


« utmoſt endeavours to ſeize the Woot, whereupon one of © 
« the perſons unknown, in company with the ſaid: Plummer, 


« did ſhoot off a Fuzee, and thereby did wound'the fad 


on Harding, being a Partner with them in the 


5 2 


6c 1 
« [gn of tranſporting the ſaid Wool; of which wound bbs 


6 died. : a 


«The Judges were of opinion, that upon this finding, 


« Plummer was not guilty of the Death of Harding: the 
« unlawful Act of the perſon who ſhot off the Fa being 
«© not in purſuance of the unlawful deſign of the tranſport- 


« paged ; but collateral to it, and, in fo far as appear- 


« ed, without any of the others being conſenting or privy _ 


* (0.10; 5) Ch 


&« It is obvious, therefore, that the Conſequence of Ho- 


© micide, in purſuance of a felonious intent of à different 


Nature, could not, in this 'Caſe, be before the Court: 
© and accordingly, as we have ſeen, the Lord Chief Juſ- 


4 tice carefully diſtinguiſhed his ſentiments on this, intro-— LN 


* duced as an illuſtrative ſuppoſition, from his judicial "Eg 


* Opinion. * 5 x 


« Had it appeared on the Verdict, that the Buse was 


* fired by the man who killed Harding againſt the Of- 
© ficers, whereby one of their own confederacy had been 
% killed; that it would then have been Murder “ in the 
© whole party: but neither does this apply: it being in re- 
« ality no more than the Aſſertion of the known Principle, 
© where the Miſchief happening is of the very ſame kind 
* with the felonious intent. Homicide being intended, and 
* Homicide, though to another perſon, happening; in 
©* which Caſe a perſon's killing himſelf in the attempt to 
* murder another, as by a Gun burſting, hath been deem- 
* ed fuicide, which is ouly mentioned becauſe it was im- 
* poſſible to carry the application farther in Caſes of Felo- 
* ny where Miſchief happens of a like kind to that intend- 
ed, however doubtful it may be thought whether it ſhould 
de carried ſo far. 3 . 


Jo a felonious intent this Rule muſt certainly be con- F 


* fined: and therefore where in the barbarous iJkgal diver- 


* ſion of cock-throwing, a child ftanding by was killed, 


Tos ER, Juſtice, ruled it Manſlaughier. 
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be flited on ſuch cruel an 


a 755 e l % in = 


4 © And on 1 e it PE not ot apper WW is FR dis 


ws a „18 Authority that an Attempt to commit a clergyabl: Fes 
e ny of a different Nature ſhall render that Murder which 
could otherwiſe have been Homicide by Mfadvintur, 


ee The Rule, and the 7 1 in the great Lord Bi eon, 


N * that in criminal Caſes, general, Malice fuſes, with a Fat 


& of like Degree, | = not ſeem to require, nor perhaps 
ce to admit this Cerdon and the ule, vat ths 1 


c n Enlargement of Crimes, $ is a Tacred M 
Ly mes, F1 


& of anity and of Jaftice, | 

err Nn. 

rb bassvurrios of Mates under the Sa of 
STABBING, _ 


Ws. The Statute TI, Fo o the end tis fabbing ond 
te killing Men on the ſudden, done and committed by many in 
& human and wicked perſons, in i the time of their rage, drun- 


. kennefs, fudden diſpleaſure, or ether paſſion of mind, cu. 


4. trary io the commandment of Almighty OD, and the con 

% mon Peace and Tra nquillity of this 2 5 may from hence» 

te forth be reſtrained e h bear 7 fun ment to be in 
alefaftors, 2 55 heretofire 


te have he. thereunto em ade by Profuming on the Beneſt 


of Clerg 


6% That . therefore enacted, that every perfor n and 


Key 60 ſons, which aſter one Mo ath next e uing t end o 0 the 


P. 777. 


et then. preſent ſeſſion of Parliament, ſhould ſtab. or thruſt ay 
Co Perſon. or Perſons. that hath not then any weapon drawn, 
% on that hath not then firſt ſtricken the party which ſhall ſo 
& ſtab or _ a us the perſon or perſons ſo fab bed or thrif 
66 ther within the ſpace of s1z MonTus, 
« altbough 4 cannot be proved that the ſame was done of 
4 Malice forethought, 1 the party Fe Ma, % and oY 
% thereof convicted by } Verdict o twe 2 

er gtherwiſe, according to the Laws of this Realm, 2 j 
& excluded from the Benefit of his or their Cle and 


e. deat as in Caſe of e Murder der. 


1 Fa crinivakbua abet Fheralis illi, cum Fad pari 


_ io equitate non intenditur. 
149 remedialis recipit exten/ionem; penalis non item. f 
5 


With 


ſuppoſe to allude to it. The Play indeed is at leaſt ſeven years Being printed 


himſelf to be in igated | to the 


ens Ny of wmrben Ph IE ; OO 


x 4 With a Price That the 4, or any EEG | 8 „ 
e gained, ertend not 10 any Perſon which ſhall kill another * . of 
ic defendendo, of 3 or 5 oy oben man  _  . 
„ than ds fore nor to any perſon which, in 5 — 
ving the Peace, ſhall chance 10 kill + 3 ag 
« not willingly, wittingly, and of purpoſe; under Pretext | 
; and Colour of Lernt the Peace; nor to any penſon who, „ 7 
— his eee eren 


7 

EW 

=_ 
* 


72 chaſtiſing or co I 
fide higer th Aus inns hae per. chance 10 fl. ©. 2 
"4 There a tradition that this 5 made upon 2 5. 578. 


t a ſpec cial occaſion; be this as it may, 
1 weapons of the times, and the hoftil ediſp 35 
* minds of the Scots and Engliſh, gave 


ers and Foſt. 297 I ; = | 
ions of the - 


= 


« miſchief ; 2 ſhort dagger being often drawn Wunde 1 

% cloak, and made the too certain eee e 4 ? . = 

« yenge,. * | 1 
«It has been ſaid to be declaratory of the Common Law. 1 


This the eminently judicious Author of the oc Ka _ 
© on Homicide juſtly doubts ; and indeed, greag as the Rey * p Hale . 
« ſpe in which the opinions of the Judges of Englandde-  _ 
* ſerve, the Statute itſelf proves invincibly that it was not 


4 * "Pos 4 1 * 
5 — — 


te chus conſidered by the Framers of it. By the Limitation a = ws s | "0 

e of the /i Months, within which the Death muſt happen 2 8 

4 by the Period from which it was to . and 7 1 N 9 

. being origin ally" * 1 A. = 
[+ The Statute figs, full chance 19. comme 1 EE n- 


the expreſſion is changed to avoid the Ambiguity. 
There 1 is a 7 SHAKSPEARE wh one would almoſt 


prior to this Statute : but as it appears by very ſtrong Evidence 1897. 
that a compliment to James was inſerted, after hs Acting, in | _ 
the Cloſe of the Play of Henry VIII. this too might be an 0 ; . 
tion. It is in the beautiful and exquiſitely pat —5 Speech of Mis 9 
Edward on being ſolicited the pardon of a ſervant, after ſufferi 1 
Murder of his Brother the Dukeo 

Clarence. The Germ of this nobly expanded ſentiment is in 

to be found in Holing ſbed, but the Amplification is entirely of the 
Poet, and, whether really written previous or ſubſequent to the 


2 bas expreſſions which have much Affinity to ſome in the P. 1380 "Fn : | 
But when your Carters, or your waitin Fan R. III. A. II. 1 


Have done a . ſlaughter, and defac 75 84 ons 
The precious image of our dear ne „ Ee Mm 
Lon firaight are on your hnees for pardon, kein ; ; mw 
Hd . nnn . | | | + "M 


8 F. n ER WA, 
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. 179. : : ou Cnfrutie of Bt 1 Fe 4 


3 . 3 in We e ee the judges. (6 ap- 

* © 5 40 proximated the Statute as much as po ble to che rules 

of the Common Law. 

8.4. 46% + © With reſpect to the Caſe of a Man aſſaulted by Thin 
„ in his own Houſe, though having no weapon drawn, nor 


„ having ſtruck him, his ſtabbing of one of them, appean 
8 to haye been ſufficiently protected by the terms of the 
| «© Proyiſo, from being drawn within this Statute. | And in 
_1H.H.P.C. * like manner, the Caſe of the Gentleman who killed an 
3 e Officer ho had violently puſhed into his Chamber, with 
3 — ce. intent to arreſt him, without telling kis buſineſs, or uſing 
3 words of Arreſt: the Gentleman in his ſurprize, not 
7 © © knowing him to be an Officer, took down a ſword that 
y et hüng in the Chamber, and //abbed him. This too appear 
7 to be covered by the exception of the Ac. 
1H. H. P. c. The ſame may be obſerved. of the Caſe bene » 
* 25 0 an N of -Zhieves, a perſon who was 3 in 2 
l raſa — 6 Cloſet, but no Thief, was, in the hurry and ſurprize of 
R. v. Cook, (6 the family, ſtabbed in the dark. 
1. Cr. L. 200, bis, as the learned Commentator on chat Branch of 
Er. L. 299 & our Criminal Law-remarks, might have been more pro- 
| ce perly conſidered as Manſlaughter at Common Law, all due 
e circumſpection not having been uſed, than ruled, as it 
5 15 «©. was faid to have been, Chance-medkey : Ws = hover 
| | 4 it was clearly out of the Statute, | 


h 77 85 Sloatin and threſting with a Slaff, Jets within the Statute 


te 
4. 


e FART ce. Shooting with any fort of Fi r ren or with a Bow 
2 P. 580. aud Arrow, has been held within the Statute : * and lin 

. 4e which the original difficulty of conſtruction could: be 
7 very little) thruſting with a Szaff, 


- Williams's But thrawing, whereby the weapon, of whatever na- te 

| Caſe,” b ture, is delivered out of the Hand, at the time of the 0 

e 432- ge froke given, hath not been thought to fall within the « 

= "ae HY Cale, parliamentary deſcription; not even where a ſword was te 
das a. „ thrown to twenty yards diſtance. « 
5 Send a. With reſpect to a weapon drawn, 2 benignant interpre- ( 
cc tation has been allowed in favour of the Defendant : an + 


7 ho 5 . p.c. te ordinary Cudgel hath been held a weapon, ſo as to take 
EY Godd. 154 cc the Caſfout of the Statute. 
5 c The Judges have brew divided on the conſtruction of 
Poſt. 30x. ce thoſę words, not having THEN a weapon drawn ; whether | 
« the THEN refer to the inſlan{ the ſtab was given, or to the 
88 * time *. the combat. 
c This 


1 "3 o ; , * 7 : 
84 4 c W 5 : 
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| & This 3 of « opinion 3 3 on a 151 Vir | 3 8 9 | 
3 « dick which ſtated, that words of Anger and Contempt il. 1 25 2 h 1 
| « having paſſed between the priſoner a6 the deceaſed, the 1 
„ priſoner ſtruck the deceaſed with the back of his hand; . 

ap- « who thereupon attempted to draw, but was prevented by 25 

les « the interference of the company then preſent, whereupon - 


« the deceaſed threw a Po at the priſoner, which miſſed * +. 
wer « him; and thereupon the priſoner with his 205 1 * eo 8 15 
nor 6 wound: of which the deceaſed died. pe oh 8 99 


the * On the anhin of the Word THER, inthe Suu. . P. oY 


: 7 Moſt of the Judges were agreed that. ths Pot, ile ä 
ith held by the Defendant, came ſufficiently within the counk 
ng « ſtruction of a Weapon drawn: but ſix of them (of whom 2 . = 
oh « were the two Chief Fuſlicest) held, that to entitle the 8 5 


nat * Priſoner to Clergy in this Caſe, it ought to have continued 

ard © jn the hand of the deceaſed at the N when the Priſoner 1 
« gave the mortal ſtroke. The other Judges (of whom _ 

on te was Montague, C. B. and Levinta) with the Recorder, RY 

+ „were of the contrary - opinion: and held that the word A 

of © THEN in the Statute, is to be referred to the time of 3 05 Rn 


the fighting or controverſy, and not to the immediate in- 2 6 

ol & ſtant of the wounding: and this they argued from the oo- os 
we te caſion of the Statute, and the general reaſon of the Caſe, 
ye « To this ſentiment, the Reporter adds, the King acceded: x 1 1 


it © and the Priſoner had his Clergy- LE e 5 4 
Ty Probably in the conſtruction of a Statute, ſo Nun | 1 
* penal, x ag opinion which in that inſtance prevailed would 1 
7 * now be approved. _ | nn "nn 
5 On the Words, Firſt Seicken lte Prefumption. 3 1 SE = Y 45 
in 9 Another Queſtion has been debated on the conſtruction 55 by _ 1 
be ang of .. the Words, or that hath not then FIRST ſtricken tie . «i 
party who ſhall ſo ſtab or thruſt. When this point was re- 1 


- ec Dvd for the opinion of the Ju ps, 'e/even held theſe 8 1 3 | 
e « words to mean, not“ having given the in blow in the # FP. 2 _ 


ie « affray; and one only, who was Richardſon, underſtood 2 1 
25 * them as importing, not Having firuck before the mortal . --/ 
« _ was given But the opinion of Horr, and of gr: 860 — 
wit Nenne Rn 
6 ler e that of the ſingle oc; ol © | Town 
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In this inftance a Statute Preſumption of Murder i 
e eſtabliſnhed from the mode and definite circumſtances of 
; <« killing ; in another inſtance a Preſumption, alſo by Sta. 
7 tute, is introduced; the concealment of Death is made 

_ <<. almoſt conclufive Evidence of this Crime: and this too 

, where the concealment is natural, without ſuppoſing 

e ſuch a motive, from a much more obvious, and more 
| * generally probable inducement. - This is where an uns 
& happy Female becomes the Parent of an illegitimate 
41 Ju. I. e. 2. Child : her concealment of the Death of ſuch Child be. 
e 1623 comes concluſive Evidence, under the preſumption of 
F Law created by that Statute, that ſhe murdered it; un- 
=. | 66 leis ſhe can prove by one witneſs, at leaſt, that it was 
5 4 4 born dead. * 1 A 7 | 


12 . 925 e ſhould conclude;—againft the form of the Statute, —in 
4 * 783.4 order to conviét a Woman by force of this * Act: for 

| e that the Statute doth not create a new offence; but only 

de makes ſuch concealment as an undeniable Evidence of 


I 


\ | - $6 -Murder. | | N 
PT Profumptive Murder under the Statute of Baſiardy. 


558 FÞ te Of late years, as this law appeareth to be-ſomething 
2 1 « ſevere, it has been uſual to require ſome ſort of pręſump- 
„ Evidence that the Child was born alive, before this 
- *© other conſtrained preſumption is admitted. | 
« Knocking for help has been held ſufficient Evidence to 
« repel the preſumption of concealment. «= b 
. „Of courſe, confeſſion of pregnancy ſome time before 
| This, ' hand, takes it out of the Statute. „ BOY 


| „% 
| Maliciouſly canſing the Death of another under colour of Lam 


4 There is one method of cauſing the Death of another 

_* which, may occaſion an Indictment of Murder, which 

: ce from its peculiar nature ought not to be paſſed in filence- 
4 This is, falſely and maliciouſly procuring another to be cam 

oe victed and executed for a pretended capital Crime. That this, 

& in a moral or religious conſideration incurs the of & 

; ; i * garde) 


; 


1].P.216. It has been held that it is not neceſſary an IndiQment\ 


-% » 


uw Law oh Ea 1 pe 


a is not eontroverted, 2 we may fafely p re- 


« ſume, will. But that it falls by the Law of England © © 


« within the proper deſcription of that Crime, is not fo - - ©, 
« fully agreed. The Author of the Diſcourſe on Homicide © 
« does not favour the opinion which would ſupport an In- 

« didtment fot Murder on this foundation: and at leaſt 

« equally unfavourable is the Author of the Obſervations an 

« the Anciint-Statutes. Nor does Lord Coke give his — P. 784. 
« to the doctrine. On the other hand, our old Lawyers 

« the Mirrour, [| Brafon, 5 and Britton, I hold the 9 es cr 


ic mative: and the Author of the Commentaries decidedly 09 5 

« adopts their ſentiments. Indeed, AE but. the idea Ag 
* of a political expedieace, derived from the character of © q V. 38, 1900 
& our Conſtitution with reſpect to criminal Exocels, could 

« have luggefted a douht upon this pare”; 


male, daun can be committed by proewing « Zain 10 be 
. ful, executed. 


Ke Yeti it 3 no forced or e 1 wi a 

te low, that Public Juſtice would ſuffer no diſcouragement 

« of this enormous abuſe of its authority, to the, deſtructi- 

* on of the Life of the innocent, were it univerſally known 

* to be puniſhable as Murder. It could only be conſidered 

* 23 ſuch when it was completely evident that a Proſecutor 

© or Witneſſes had by Perjury deprived another of his 

te Life, whom they knew to have not committed the Crime 

„of which they accuſed him. And on an Indidtment for 

© this offence, there has been à Conviction. And on Mo- 

« tion in Arreſt of Judgement, the motives which induced 

the Attorney General to decline arguing this point, Sir Bog ay 
* Wiltam Blackſtone repreſents to have been merely prudens R. v. Mie. 

* tial, and not an apprehenſion can as Loint as not IV 8 1 
„ maiatainable in Law. * nn, 


| Ir 1 
Oo the Time within which the Death an nope. 


4 To prove Murdzt the Death: muſt be within a Nar and IV. Come. 157 
Y a Day from the ſtrolce given, or Cauſe: of Death adminiſ- K. v. W. apt 
tered. The greateſt. Interval that occurs to recollection is cholas. 

14 poiſoning on the 13th of April and Death the 31ft of Foſt. 64. 
January following. P Wo 0 as elender. was convicted | 
1 and e 


C HAP. 


Mo . 


: V. ſupra. 
B. II C. III. 
8. 4 T. 2, 


F. 289, 90. 


83, 4. 


PF. Dee of CAPITAL | OrFENCEs,. whiel 
1 TREASON: : e 


ſeparate Article the Diſcuſſion of Treaſon in a leſs nt 
* — ' ſenſe as it relates to COINAGE.. Ns 


© perly and principally ſo called: that theſe two Witneſſes 
c 


“ the Crown endeavoured to prove certain Papers, contain- 


COLETTI 


4 ts N * 


* * 


2H 
W oP * Hron Tax Aso. 7 175 5 
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LEADS avs was arrived to the. K © of 15 


. | M4 3 
Ls R II. e 
9 | — 

- on 


* Des - 2h : 8 


* And here nei fu treat of als which'is 57 . 
« direct, conſiſting in an Attempt àgainſt the Perſon of the 
„King, or his Crown and Government: reſerving for a 


$6 wg 


SECTION n. 


Of TREASON; properly or principally ſo Fey 


ee Some Points of Evidence material under this heal 
, have been already diſpatched in treating of the Number, 
ce of Witneſſes required in certain Caſes. | 
„ Tt was there ſhewn, and explained by Precedent, 
that ue Witneſſes are required in Cafe of Treaſon, pro- 


© muſt be to Trea OE the ſame kind; and that to colla- 

7 teral Facts, which come by way of corroboration, and 

J not in direct proof of the Iffue, aue Witneſs i is ſuffici- 
ent. 


T 1 T L E II. 


„ 


Of the Proof of Hand-writing. 


« Of the Proof of the Hand-writing, in Caſes of trea- 
ce ſonable Correſpondence, ſome notice has been taken in 
©* the FIRST Book, where the general Rules concerning 
© WRITTEN EVIDENCE were given. 

* © It will be here proper to add a Caſe on the effe& of 
© compariſon of the hand-writing. 

© On an Indiment for High T reaſon, the Counſel for 


* ing treaſonable Correſpondence, to be the hand-writing of 
e the Priſoner, for which they had no other proof but com- 
«« pariſon of hand. The Priſoner (perhaps on the miſtaken 
te notion of its being a private AR) produced a Copy of the 
« Act for 'rever/ing the Attainder of Algernon Sydney, by Wl « ; 
* which the Compariſon of Hands, without other Evidence BY « | 
be that the Peper was written by the party, is r « 


* 


©. 5 1 


poſe of à treaſonable Carreſpondence, but "iztercepted, 


e N e e e , * 
+ 3 A - 4 1 0 6 . 
0 — $27 5 95 


oy ru 1. or xF1vxnon, 1 . f 
Grounds upon which 2 Haute is dechred wal ho 


« the - + 
4 and void... The Jury acquitted the Defendant. _ ” 


. The very eminent A; of the Treatiſes on the Crown x . * 
& „ ſeem to have defigned affirming or CRIED. 
any thing with h reſpect to the Evidence by which the 

Witing g {of that immortal Diſcourſeon 2 hom 

« « _ to be proved againſt Sydney: but obſerves only, 

« that, pwr” the Papers been relative to the treaſonable Prac- R. v. Sin R. 

« tices with which he was charged, they might have been Graeme, Bart; 

«, read in Evidence againſt him; as in the. Cale of Lord Ul. St, Tre. 

. Prefton, 's He: , 'and erke. 256. > 


wine Lars e be rd wild rn he Hen 


4 K* n. 


3 n 38 


* 
. 


— 3 29 we ahve: faid aber that 


« Letters wrote and forwarded on their way, for the pur- e 


% may be Ttead in Evidence to prove the Tazigon, 
0 1 gh they could not be proof of che Publication of a > 
« Libel. LO bo : 
« That Letters in the Cuſtody of 2 Man who i is in the 20 Lord Prefton's 2 
« of going abroad, with circumſtances of * fear and con- 5 by . | 
« cealment, which argue the intent of his voyage to be of * FRET: 
© like nature with that which the Letters are intended to 
prove, may be read againſt ſuch perſon flanding on his 
« Indiftment of High Treaſon, without proving the dand- 
«© writing. 7. ll 
“ That fimilituge of hands, unſupported with other Proof, — _- 
* is no Evidence in Caſe of Treaſon, or other capa Bet; St. Tr. | 
« Caſes : but no very firong Proof has been held I "FRAME": 
or to 888 this Evidence as admiſſible. * 
© In Mr. Lqher's Ca re was Exidence of a eli: 
te of the 5 queſtion by Ce Pitner with a - 7 
* to take care of them, particularly eircumſtanced: Exi- Ibid. 275. 
* dence of an Agent who had received Letters from Mr. 81 
« Layer, and had done buſineſs and been paid on the ac- 5 
„count of them, and who believed it to be the ſame hand: 19 2 
* (this in itſelf would harebren on! Apilas Evidence tothav. = 
in the Caſe of SYDNEY ; and laſtly Evidence of an imm © 
4 plied 5 y the Priſoner, be they were of his ., 8 
© writin 
«T6 In be remarked; that the Caſe of Lord a | 
was not, as it has ap Tory 2 ſometimes ſuppoled,  ' +. + 
* a Caſe of mere Soho ef s Caſe, but a Caſe 
4 of Cuſtody and Conveyance pk ed with the overt Act laid 
© in the IndiAment, of paiſing on the Sea, and | departing 
Vo. II. 1 \ towards 


A 
Foy 


8 


ee towards the tee of France, with intent to s 
ec traiterous inſtruction in the ſaid Letters contained to the 


0 P. 288. ce e in the ſaid Kingdom, then at war * with 


nd: ſo that the diſtinction which has been before 


TRL 2m 


in 8e . © intimated, is fully included in * Facts. And for this 
6 — the N 


ay / * 


Con” r 1 1 


3 Toke Cares male the ding of auen, ah 


rob. 217, 8. &« The ding of a traiterous Correſpondence, invit- | 
ee ing to the Iuvaſſon of the Realm, though intercepted, ſo 
ve that it never reach the Enemy, will be Evidence on the 
«© charge of levying war: and it Nas been alſo held, that it 
e may be Evidence of adhering to the King's Enemies, In 


2 t 4e Halses Caſe it was ruled to be good Euillence of both: K 


7. Gregs“ © is obvious that i it _ allo 1 be Evidence of compaſſng the 


| = * * n. Death, | * ON wy 
„P. . * SECTION . AE 
SAY 5 Y T. of TREASONS within the St. 25 E. I. 


FE 
Of Tregfoni in n compaſſing the Death of the Xing. | . 


6 We are now to conſider the principal f ſpecies of Ti 


4 and their Evidence within the Statute of E. III. 
858 «© Firſt, to compaſs or imagine the Death' of a Queen 
73 of Regnanit, (the intention being manifeſted and attempted to 
25 E. III. e. a. & he carried into execution by Overt Ad, is within the Sta- 


© tute}). 
.. But the Confort of ſuch geen is not within the Pro- 
e 90 f teftion of the Act. | 
F. H. T. D. I. A King before his Coronation may 22 Treaſon com- 
Introd. Fg. &< ; mitted againſt him: whether he ſucceed to the Crown by 
% Deſcent (which of courſe is underſtood where no Bar ex- 
« ifts by parliamentary Authority) or whether it devolve on 
oe; him by Previous eff Ration or Prlionent | | 


Obedience to the Sovereignty de e faQto. 


— 


: | 3% A Ring de Er 4 in plena poſſeſſion of the royal 
comm. IV. 77. power, hath a temporary Allegiance due to . 
< againſt which Neigen may be committed. A 


"4 This moſt important Statute i Fr denominated rom the ie of ite 
o. As. fl 1 0 The Statute of Purve, ors. f 2 


. 2. 
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orn. Caſe "of Perſons afting wonder the ſovereign” Authority - 
The Caſe of Perſons acting under the Sovereignty: or 
te governing Power, under whatever Name, and whether 


« exerciſed by one or. ſeveral, ſeems to fall within the 
« ſtrict Analogy of the Rule: and therefore, to ſpeak of 


«interpretation of Laws penal in the bigheſt degree.” - © 

e Nothing can more evince the truth of this. remark 
ee than the ſingular N to which the Court reſort- 
«ed, that Charles,” afterwards the Second, was, from the 


% KING DE Acro: a ſuppoſition which, at a later Pe- 
«riod of our Hiſtory, might have been attended with con-, 
& ſequences the moſt dreadful : ſince the difference of the 
1 Name of a Governor, or even of the Form of the Go- 
Gyernment,' could not be a Ground of ſufficient ſolidity 
, 4 to ſupport, in ſuch an inſtance; the ſtreſs impoſed upon 
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4 no other inffances, one Caſe at leaſt, we may conclude, be care of fir 
« will be now acknowledged to have been ſevere beyond Henry Nn. | © 
« the limits which Equity preſcribeth as inviolable in the vr gt 3 


«time when his Father was put to death on the ſcaffold, 


; it for determining“ where the ſovereignty de facto reſid- „p 735 
0 te ed and determing it contrary to the notorious and con- 
5 © tinued Exidence of twelve Lears. Fase pa 49%, . 1 


en, end, and levying war 12 him em the Interval between the 


to, Decollation o/ Charles I, and the Eftabl:ſbment of Charles II. or 
a. the vacant Throne : between which Events. more than twelve Years © 


had intervened. 


He was indidted for compaſſimng the Depth of Charles the 8. + 


o- > His reaſons are thus congi/ely- and forcibly" ſurmed up by our and an; 


great conſtitutional Fiflorian :==** Sir Henry obJerued, that the VI. 
m- law gland dia net leave the ſubj:6t without direction; the V. etia 
by Legiſlatere in this Caſe had provided for the | urs ſecurity 2 the 17511, 8. 

be + H. vil. e. 1. 


X- famous Statute if that no man, in ca/e of a Revolution, - 


P- 119. 
tiamy - 


50 queſtioned for his obedience to a King in being; and whether the eſ. Ann 1494. 


1ablifhed government was 4 monarchy or @ commonwealth, the rea- 
ſon of the thing was ftill the ſame ; nor.ought an expelled prince to 


_ himſelf entitled to allegiance ſo long as he could nct afford pro. 
lection. | | 


yal The inflance ſaid to have been quited again Sir H. Vane was _ 


clearly nothing to the purpoſe : it ws + the Cafe , one Watſon, who 

* was indicted for compaſſing the Death of King James the Br be- 

| fore he came into England, but after the Demiſe of the Crown by 
the Death of Elizabeth. That Caſe was god Law ; but it has no 

f ite ; reſemblance. There.was no change , Government; no Interreg- 

j mum. . | | 9 


ix : Q 2 | cc The 


iS 3 
80 


Pot. 19% 
Ke. ve 


Foft. Diſc, 1 
Ch. 2 p. 208, 


0 6 Life of the-King 3 hut Mach e e Ka and endeaypurs, 


* eK + ÞI 


cc Tbe compaſling and i imagining 2 properl 8 
the Treaſon, that even if an Attempt of ſuch Nature 
ec be carried into full effeR, * the actual execution of it 


* is in Law regarded galy ay, an oyert 4 9 


* 


6 imaginatio d l | 
1 To have been preſent, with Witte? of th the de Sis a 
& ing, is Evidegce a e e n fok 


8 b An and WOE - 


: 82 ee eee 
© Of conf cv temp fm the pan . 35 * 
Thus far is Evidence of def Attewpts  againft the 


cc which have { di 2 tend ge in tl nſequences of 
FE: them, or in the 3g to be e emp plo dyed e them 


“ into Execution, 1H danger t the King's 8. 


7e repe atedl Y 597 5 5 to be Evidenge of TE 1185 vii f 
gh 


nf this ſpecies. 0 Treaſc %: as entering into me 
4 for de or impriſoning him, or to get his Peripp 1 5 
te the power of the conſpirators. 

% Or in the inflance of offences leſs immediately per- 
tt ſonal: as concerting with foreigners a plan to invade the 


* * © Kingdom, or Fong into a foreign country for fuch pur- 


e; or even ſetting forward on the way with an intent 


| 10 to go thither. 


e Mere 7 Words of a goalie import, but not 
Bee far ecution of any af or de /ign, * got ah 
RE 


. 


SECTION . 


e levying War againſt the King, 


7 


ve On the Evidence of open war, with all 'the pomp 


1 and circumftances of military array, nothing needs to be 


* aid: but the Caſes of this direct levying of war which 


ce have fallen under judicial Conſideration are much fewer 


5 thap thoſe of con ive Treaſon in this reſpect. 

60 ind, firſt, it has been determined, that no Evidence 
<"of military weapons, banners, or even regular confulta- 
ee tion previous to a riſing, is neceſſary to be given. 


et And on this turned the Decifion'? in the Cales of Dan- | 


64 2 ares ou . 


PAMMAREE's 


+ cam. 


Caſes of High Tregſen. 
CB Rs N 


« jn the ninth year of her Majeſty's Reign; at the Pariſh 
&« of St. . Danes, in the County of ; Middufex, with 
« a multitude of people to the number of 500; armed and 
« arrayed in a warlike manner, with 7 . flying, ſwords, 
te clubs, and other weapons, then and there traiterouſly aſ- 
© war againſt the Queen; againſt the duty of their alle- 
e 5 55 6 


7 Trdppered in Foideace, that during [the Trial of De. 


te Sacheverel}, the rabble, who had attended him from 
« We/tminfler to his lodgings in the Temple, continued to- 
te gether a ſhort ſpace in the King's Bench Walks, crying, 


| © among other cries of the day, Down with the Preſoyteri- 
, Ef | 


ans / | 


— 


Z 


- 


* 


* ſembled, „ did traiterouſly, ordain, prepare; and levy * P. 792. 


te At length it was propoſed to pull down the Maing- 


er houſes : and this conftitutes an ingredient in the Crime, 


© head. Several thouſands immediately moved forwards : 


© which is to be hereafter noticed under another general 


te ind Dammaree, putting himſelf at their head, with his 


* livery and badge as a Waterman in the Queen's ſervice, 


te cried, Come on Boys; [ll lead you : down with the Meet- . 


6 rd They accordingly deſtroyed the Meeting-hou/e 


40 0 


Mr. Burges, a diſſenting Minifter in Lincoln's Inn . 


« Fields: and then agreed to proceed to the reſt of the Mert 


* ing-houſes; and hearing that the Guards were — 


© to diſperſe them, they agreed to divide into .ſeve 


» bodies, and to attack ſeveral houſes at the ſame time: 


* and many were that night demoliſhed, and the materials 


© burnt. 


ee The Priſoner, 2 headed a party Wb 


« off from Lincoln's Inn Field, and demoliſhed a Meeting- 
* houſe in Drum Lane ; ſtill crying, that «hey would pull 
? them all down that Nit. A 
* The Caſe of Purchaſe will come more 984 5 7 
* conſidered when we ſpeak of the general Doctrine con- 
« cerning Accomplices. . „ 

% Dammaree was convicted; and had judgment as in 


— 


cb 
Ae 
8 Ka * #4 , . 3 H. St. Tr. VIII. 
< roully compaſſing, imagining, and.intending to levy and 278 ö 
ec raiſe war Oo tion againſt the * within the Regins v, Pure 
„ Kingdom; and that, in order to complete theſe their = 81. 10 vu. 
— . of March, 2,9" "Vi 


? 
* 


P 


to be ® P. 733. 


where the gte is in 7 
n wb of 22 n. 


TE 3 


ö ig of Free a Pry er. Putin toi 24 : 
| Mg ToſurreMons,- not n to dethione the King, but 10 
Ae “ remove exz! Counſellors, to alter the laws, or even 


31912, 146. “ the meaſures of Government, are compriſed under the 
- oor, 629, 7: 6. conſtruction of levying war: as a Conſpiracy for theſe 
yr —— e. ur poſes, though not within this . e of Treaſon, is- 


r: 76. 5 , e within the preceding, o compaſſing the Death 
1 ng 
a „„ "x And under this Principle, Lnfurrefichs to throw * a 


ce all Incloſures ; to enhance the price of all labour; "to open © 
all Prijens; to expell all foreigners ; or all of a particular 
ee nation living under the protection of the Government; 
* or for the Reformation of Evils, not only imaginary but 
e even REAL, in which the inſurgents have no ſpecial inter- 
ec ęſt, they being of a public nature and of general concern, 
<6 are conſtrued to fall within the charge of levying war, 
ce and to be. Evidence of overt Are of this pores oy Ti regs - 


«fon. 


. P. 794- * Mzgernonn's c on — ear. to pull down 5 


1 There is next to bs conſidered the ſtrongeſt Caſe of 
& this kind 55 conſtructive T reaſon, where the buildings 
4 geſtroyed were of a ſort diſcountenanced by Religion 

© and prohibited by Law. 

N. * Meffinger 6 This was the Caſe where a ſpecial Verdict found, that 

3 pos t number aſſembled together under pretences of 
Esel. 7 T * ww fling down Bawdy-houſes : that one Baſeley was cal- 

3 led their Captain, and preceded them with a drawn 
* ſword ; and that Meſfinger was their other leader, flou- 
4.07 riſhing a green apron on a ſtaff by way of Colours, 
That they committed ſeveral AQs of Violence and Re- 
e ſiſtance Hecified in the VerdiQ, and pulled part of an - 
E houſe down, and the next to it. 
All the Ju dges preſent, who were eleven, excepting 
< the Lord Chief Baron, Sir Matthew Hale, were of opi: 
nion that a rifing, with an intent to pull down Bawdy- 
re houſes in general, and- putting their intention in executi: 
** on by force, was a levying of war 93 and 
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xen LAW OF SVIPENGI SD 

« High Tregſom at Common Law within the declaration f. 
« the Statute. 25 E. III. and the Chief Juſtice Kehnge ex- 
« prefſeth his own reaſons in particular for this reſolution, ,. 17 
< that this way of proceeding tore the Government out f 5 
te the King's hands, and. defroged the great privilege ß 
fe the People, not to be-proceeded againſt but by Trial in 1 
« dne ee oo KY nt do oe, „ 

*The Chief Baron Hax thought the Offence of the & p. yd 3 
« Priſoners, apparent on the ſhecja} Verdi, was not within 
ce 28 Statute. He is the beſt Interpreter of his own Res-. | 
1. Becauſe it ſeemed but an unruly company of ap- KH. H. p. c. 
e prentices, among whom that cuſtom of pulling down 13% — 
t bawdy-houſes, had long obtained: 2, becauſe the find- 
te ing, fo pull down bawdy-houſes, might reaſonably be in- 


« tended two or three particular bawdy-houſes ; and the RE 
ce indefinite expreflion ſhould not, in materia odioſd, be : 
+ AJ 7 


. conſtrued ejther univerſally or generally : g. becauſe te 
« Statute of Mary, though now diſcontinued, makes r. Set a; ; 
« Aſſemblies of above twelve perſons, and of as high a e, 12. 5 

„e nature, only Felony: and that not without a continu- 

« ance together an hour after proclamation made; as name- 

* ly, an aſſembly to pull down bawdy-houſes, buunn 
% mills, or abate ths rents of any manors, lands, or tens . 
ze ment un amore nin Ah LE a re Re 6 „„ ; 1 

„ The. other Judges“ anſwered (and the Chief Bam ö; 
e ſeemeth to have ultimately inclined to their opinion W ben 
« publiſhing his great Work) that to this objeQtion an ag 
« {wer had been already given; that the Statute of x M. 

e ry was to be intended where perſons, to the number ft 
te twelve, or more, pretending any or all of them to „ke . 
66 injured 'in pa 0 or to have a particigar Intereſt, . 

* aflemble and do any Acts of Violence of the kind enu- 

e * „5 

. But ſince the paſſing of the Riof Act, the conſiderati : 
* on of which will, therefore, properly belong to the 
* Cloſe of this Chapter, there ſeems to be, if ® it is judge ® P. 596, _ 
te ed expedient in behalf of the Crown to proceed capi: 
« tally againſt any ſuch offences, a more definite and ap- 

*< propriated Method of ſo proceeding than by indicting 

* ſuch Rioters as guilty of /evying war. It is not meant 

«© to ſay that the Statute has aboliſhed this ſpecies of High 

«© Treaſon: but it is Tan ix that perſons wha ſhould now 

* conſpire to pull down brothejs, even though the general 9” 
« extent of their N would admit of an Inditment „ p , 1 

Jan the Statute of Treaſons, would be preferably indiét- ,,, f. 
© ed on that Clauſe. in the Rot AG. ag a as 


l 


7 3 Diflindlion 


— 


rel. s. | © An Aﬀembly,' armed and arrayed for any treaſpnable 


Salk. 635 * purpoſe, is Evidence of levying war; yet in the tamul- 
- *©*+.tnous Aﬀembly for the deſtruction of the brothels, the 


kel. . © Judges ſeem to have thought it neceffary to take the 


e afual Violence together with the afſembling for that pur- 
* poſe: which is agreeable to the proof required of an in- 
* ferior Felony ; but not ſo conſonant ta the rules concem- 
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% doth not require any actual miſchief to have been eſſed- 
| “ ed by that riſing. Fea of 8 
rell. 316, 7. ©© Furniſhing Rebels with Money, Ammunition, or other 
„ Neceſſaries, or voluntarily Joining them, is Evidence of 
| é Tevying war againſt the King. 2 | 
Holding a 


ee oppoſition io his Authority. 


H. H. F. C. 446. 6 of explanation from circumſtances : as if troops be on 
7 march, or in their quarters, and on a ſudden quarrel the 
„ neighbourhood attack them, this will be a very great 


4 ce miſdemeanor : it may be Felony ; but it will not be 


e Treaſon ; there being no intention againſt the King's 

c perſon or Government. „ Fo a 

v. Berwick, © Joux BERwICR had only one Witneſs againft him 

Feſt. 10. « to prove him to have been in arms with the Rebels: but 
ce two Witneſſes ſwore, that when they went, by order of 
ec the Duke of Cumberland, to take an Account of the 


- 


«© Names of the Officers of the Rebel Garriſon after the 
, ſurrender of: Carliſie, the Priſoner, Berwick, gave in his 


| «© Name as | Lieutenant in the Manchefler Regiment. Mr, 


ce Juſtice Foſter doubted whether this were to be conſidered 

re as.a Confeſſion _ the FaQ, or às Fvidence of the Fact 
of the Priſoner's appearing and taking 

ce the rank of an officer. And ultimately, be appears to 


« itſelf ; namely, 


. bare regarded this way ef conſidering it as the right 
tc $A „„ * 05y Fs 5 5 


Duriicular Fachi amounting 1b Evidence of leuying Mur. 


Pot, g he * A Conſpiracy to r ji requires that the riling aQtually take 
e „ place, or it will not be Evidence of Treaſon: but it 


5 | aftle againſt the King ſo as to defen d the 

„ p. ec poſſeſſion of it with hoſtile force, is Jevying war * againſt 
797 0 i - - .* o bd 

che King: as manifeſtly is attacking the King's forces in 
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THE Ls Law or weten, 


$3cTION v. 


| Of adhering t6 the King's ae, 


tt soch Fuilence as would be proof of levyin war with- | 
« jn the realm will generally be proof of #3 fo the 
« King's Enemies out of the Realm: as. ph ing Money, 
« Arms, e Intelligence. 


cer an A of u K King's hand, *P. 798, 


« Vaughan was indicted for Preaſon i in adhering to the 85592 . 

* King's Enemies, with many French ſubjeQs, Enemies . & Vang 

© of our Lord the King 3 and that they did navigate a jy. 2 t. ä 

« certain ſhip, called nearty, with a deſign to deftroy 

* the King's PFhips. And it was holden, that crui/ing'was | 
duden Act of adhering, without fighting, or other Vs: 347. 

« 1 f. of hoſtility: as if Engliſhmen would lift themſelves 

2 march, this may be levying war, without 8 9 


hting. | 

1 was alſo holden chat Ditchmen, under conmitfiag "IT 
* from the French King, come under the deſcription of 
* French ſubjeAs ; for their Commiſſion maketh them ” . 
« ſuch, againſt all Nations but their own. „ 
* States in actual hoſtility with us are Enemies, thoug} 14 t 219 gu. 
« war be hot declared: and therefore, in an Indictment for £9 Ihe 
© adhering to the King's Enemies, it is fufficient to — word] | 
that the Prince or State, the adhering to which is the 
4 Treaſon charged, is an Enemy, without ſhewing nx 
* war proclaimed ; and the Fact, whether war or not, is 
: the a the Fry: ; and public * is Evidence of 

A 


SECTION VL. 


brzar 4 to be laid: but not the Pre beute, * 
whith it is ſupported. 


oF 1 is not ſufficient generally to lay in the Inditment 
that the Priſoner did levy war, or by adhere to the King's Pot. _ ; th 
5 © Enemies, or did compaſs the King's Death (of which 
2 or imagining, as we have ſeen, various Kinds 
* of overt Acts may be Evidence) but ſome overt A, in 
: ſ:pport of either charge, muſt be laid: as in the former 
„ inſtance, that they did afſemble in a warlike manner, # F. 799 
armed and arrayed; and in the latter, particular Acts 
ot Adherence, as ſending a Letter of traiterous intelli- 
5 & pence 


E622. on hk. ö : E 1 * n 15 
ec genes to be delivered to the King's Enemies in parts be. 
3 D OE pe N A Un q : 5 


« youdthe i.. hn tm! | 
gut the particular facts, or a detail of the Evidence, 
ce is not neceſſary to be ſet forth: this wag agreed in the 
& Caſes of Dammaree and Purchaſe before cited : and it 


cas not thought neceſſary in the indiꝙments in the two 


. * 4 


4 


What Evidence of Gompulfion may be given to excuſs qoinin 


& reþellions of -1715 and 1745, nor in the laſt indictmen 
& proſecuted for High Treaſon, © 


SECTION VIL 


9 8 with Rebels, 


* iy 5% 


7 8 — ; of . N bs ye? 7 8 . 8 
..._ Fitherto we have Teen what is proof of Treaſon; 


0ſt is now to be ſeen what Acts, otherwiſe. traiteroug, 


R. v. M*Gow- 
= 

| Foſt. 134. 
IX, St. Tr. 


Mrs. Rudd's 
Caſe. ; 
Cop. 337.— 

340. 


4 firongly in Evidence. 


** ſhall be excuſed by Evidence given on behalf ef the 


e Priſoner. 1 i OO ar Se YI ee 0G 
e The only excule is that of actual force and fear of 
4 death; and it will avail the party only during the conti: 


< nuance of ſuch compulſion. And this excule is recog; 
© nized by Lord Cale, who vouches for it an ancient CE. 
& which was this: Certain perſons had furniſhed Sir Join 
i” Oldcaftle, Knight, and athers wha were with him, yith 
ce proviſions. . And it was ſpecially found, that the aid 
Jom Olacaſtle and others were in open war againſt the 
« King at the time the ſaid perſons ſo ſupplied them and 
& joined their company. But it was alſo found that the 
6% ſaid perſons * did this through fear of death, and that 
“e they quitted the inſurgents ſo ſoon as they could, Ang 
ce it was adjudged to be no Treaſon.  _ di 

The force and compulſion, then, once duly proved 
e needs not be ſhewn by Evidence to have been every in; 
ce ftant actually exerted ; for ſuch proof were impoſſible ; 
* the preſumption is, that it continues till facts be proved 
ce which ſhew that the Priſoner afterwards continued volun- 
ce tarily: and on the whole, whether farce ox. no force, 
© how long that force continued, and whether the party 
cc originally conſtrained might afterwards have quitted the 
e Rebels if he had been ſo minded, are facts to be left to 
ce the, Jury upon the whole Evidence. „5 
e The Analogy of this principle of excuſe, from imme: 
ce diate fear of death, has been applied in a Caſe, of infe- 
% rior Felony. Yet many inftances of treaſonable AQs 
% may be ſuppoſed, in which, it ſhould ſeem, the defence 
cc from fear of death would not be admiſſible, however 


; * 
“ Thus 
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« Thus much is clear, that the fear of ſpoiling of Goods, 
« or burning of houſes, is no excuſe for joining with Re- Tok. tg 
« The excuſe then of perſonal Neceſſity, and Compulfion 
te under 9 De 2 the Fuſftifitation of civil Ne- 
« ceſſity under the Command of the. actual Sovereign for 
« the time being, are the only legal defence of AGs that 
« would otherwiſe be Treaſon, © f 


» Puſifiable Refiſtance of an oppreſſed People, as at the REV O- P. 3. 


Turion, not Matter to be given in Evidence; but ich 


muſt in its Nature be ever above Proof. 


a Ie may be faid, Can 3 then be. given of force W 
64 juſtifiably- levied againſt a Government 4, 7 ͤ 


« jn utter repugnance to its Truſt? And is there no le- 
« gal Criterion, from the Merits of the Cauſe, to diſtin- 
te guiſn between Treaſon and the neceſſary Uſe of Force for 
« js Recovery of a ſubverted Conſtitution? The Anſwer 
* muſt be, that no ſuch Euidence can be given to a Jury. 
But as the firſt Secular Year is now nearly complete ſince 
© a REVOLVUTION,. juſtified on this great Principle of the 
et Right of the Nation to take arms againſt arbitrary Pow- 
« er, and to veſt in other hands a Government abdicated 
te by the Violation of its Truſt, it is certainly of impor- 
c tance clearly to underſtand in what manner each of theſe 
« Propoſitions is conſiſtent with the other. Wu Er hl 
oc The Right of taking arms againſt an eſtabliſhed Go- . 5 
« yernment for Abuſe of Power is not a private but pun | 
„Li RIGHT: for particular Injuries, from whatever 
« Quarter, individuals, as ſuch, have their reſort to the 
© Laws. Suppoſe the Attempt to have been unſucceſsful 
* which terminated in the Revolution, and the Patriots who 
© concurred in that Attempt to have been put on their Trial 


% for High Treaſon, were the Fact, recited in the Bill of „ 
Rights, oy as amounting to an Abaicalion, of ſuch 1 
* kind as to haye been given in Evidence to a Jury? Doubt- 


e leſs they were of too high and general a Nature to have 
been proved by Wiineſſes#\ particular Evidence muſt pro- = 
« ceed * on particular Facts, the Quality of which the “ P. 802, 
Laws can preſuppoſe and define. But a Subver/ions "5 
« Forfeiture, or Abdication of Government, which ſhall diſſolve 

# the tie of Allegiance, cannot be ſhewn as a Matter to be. 


* 
— 
4 
— = _ 
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v. f, . - ff mY Cafes of High Treof on we Save ni Ga when 
e * they come under any of the Denominations hitherto de- 
„ 6 ſeribed, two Withtſſer are neceſſary to the Proof of any 
- | - « of the diſtin et 2 of Treaſon. which may be laid i 
"RE cc the Indi&ment. , 
Poll. 4. © It was there ſhewn, that a collatera} fact was not with 
vii. st. Tr. © in the Rule: but that ſuch fact might be proved either 
_ ec by-one Witneſs or by Confeſſion of the Party: as to 
Willis, ans a fact corroborative 5 of the * or to diſpon 
Smith's Caſe c the Plea, of opts gl NT 
N af ps i 3 ; 


of cr. on, as edu: to 7 ee. 


e 99 Wich regard to Conf: fon, whelberi ſhall ever be tak- 
, , v en, ſince the Statute: WF lliam, as Evidence of itſelf 
| | | © to convict the Priſoner, unleſs made by him in _ 

Court on his Arraignment, has been variouſly argu 

„ _ ® P. 80. In Berwick's Caſe two of the Judges, the Lord 

| Ten. LT, te Chief uſtice Wilks and Mr. Juftice Abney, thonght ſuch 
; * a confeſſion after the fact proved by two Witneſſes, 
te though not made in © 1 Court, nor even before a Ma- 
7c giſtrate, was in itſelf ſufficient to Conviction. But of 
ce the ney of this — farther obſervation maT be 

.cc made. 


, 85 9 Coxrxßsiox out: , Court whether now receivable in 
2 e Cafes of High Treaſon, on the ee AN two * 
* 4 direct Fro f. 


— | Fr 


© 1 4 For the dada of a point ſo important to eine 
| oe We in 80 and moſt to be ee of 
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ns e 
4 l. application, we muſt once 


&« the e o. perſon 

7 qodikted or be or 1000. * ay any 
c Corru of 1 Bad may or 1 * any ſuc 
10 offen er. or affe ar to pate Hes leir or Heirs a w 
« ſych offender or offenders, or of Miſpriſian of fuch Tre 


«fn batbyand upon the Oaths and Tefimon of two la y- 


« ful Witneſſes, either 184 of .them tq the lame OVERT a 


« Ac, OF. one of. them to W Feat Ie 
« angther overt Ad 1 the 8 Ar n the par- 
ARRALGNED; or A, Jhall wil 


« ty INDICTED an | 
6 lob A viqlence, in N Conn 1, 1 the % P. 


« ſamie; e Pie laad; or, in 
« Caſes 2 1 — en challenge above 
, u the Ln. e 


2 c, i ge 


obe dcin of te — w. m. 
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« If there had beck no Clo n this Chuſe, it | = ; 


© not ea ſy to doubt of its y and natural Conſtruci- | 


n.. | hat is to be \ proved by Witneſſes i is an overt Af: 
« but a Con 


te Treaſon. 


"he Conſoffion to prove the ' Treaſon is that 


made by the party 1ndifed and arroigned - even if there 


4 were nothing more, would not this ſufficiently imply 
« that the only Con nfeſfion SRO, by this Ac as competent 


«f to c onvict muſt be that of the Priſoner after his arraign-. 


«© nent But dete elles Words, which ſeem, 
« of abundant Caution, to have been inſerted 1 OPEN 


4 CouxT. No explanation gan add clearneſs to * 5 
F dent and ms; ab x! theſe Words. I Fad 


0 The Terms of bs Sent nad the Sixth upon 
# this Subject are, 


ed, or convicted for any offence of Treaſon, Sec, for 


* which the ſame offender ffall in any wife ſuſſer any 
* pains of death, impriſonment, loſs or forfeiture of his: 


: 4 Peer chattels, lands or tenements; unleſs the ſame of- 
c 


nder be accuſed by two ſufficient and lawful Witneſſes, 


© or ſhall WILLINGLY, WITBHQUT n can». 


© FESS THE SAME>. e P. 356. 
Seer 


* ce And again, by a Statute iy ip the fame Reig i. creat» 
«1 © ing certain new Treaſons and particulariſing com- 
4 prehended in the conftruQion of the declatatory Ad of 


0 * * Third, (repealed as to the new _— 


en 16 e ebene from an overt At of 


vn $I 6% 
. . Fs 4 1 


1 E. VI ce. 18. 
* That no perſon ſhall be indiſted, n condemn» 5% 


4 - 


* P. 806. 


Francia's Caſ- 


- : : > nk . 0 » * 
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; .< ſons only) there is a fimilar Proviſo, that o pi 


ME ffs F ſons, 
c unleſs accuſed by 1500 lawful accuſers, which ſhall be rot 
ce i; — — . time 3 
ee ment; unleſs the faid party arraigned ſhall willingly, with. 
<< out violence, confeſs the me. 
The firſt does not ſeem. by the expreſſion to have ex- 
* cluded a Conſeſſion of the prior to arraignment: the 
<< latter, probably. with a deſign of clearing any doubt, 
< ſpeaks of n in ſuch manner as, in the obvious 
- «© and proper import of the ſentence, would be underſtood 
de only of a ſubſequent to an Arraignment. 
WM Then comes the Statute of NM illiam, and deſigning to 
ce ſtrengthen and aſcertain the ſecurity. of the ſubje& ſtand- 
ic ing on his Defence upon this perilous Charge, uſes the 
ce Wards which have been quoted, in which the addition, 
4 I or EN CouRT, is, it might be apprehended, c- 
er he opinion of Sir Michae] Kis, wuld have 
<< been on the Clauſe of this laſt AR, ſuppoſing * the Queſ- 
« tion to be Res integra, we have a very clear and ſatislac- 
4 tory intimation. But he adds, with his uſual Candour, 
that perhaps it may be now too late to convert the àutho- 
« rity of the opinion in 1716, warranted as it hath been by 
ce later precedents. Vet what the learned Judge declined 
4c to diſcuſs, probably left he ſhould ſeem to contend more 
< tenaciouſly than might appear becoming for his own opi- 
cc nion, there is not the ſame reaſon for others to decline 
« who feel the Weight. of his eminent Abilities and great 
* Judgement in the criminal Law, and who may fill think 
ce that his ſentiments in Berwick's Caſewere not only agree- 
< able to the true (not to ſay, neceſſary) Conftrution of 
ce the Statute of William; but that ſuch Conſtruction is not 
« precluded by later Authorities. © 


* 


* , FRanci4's:Coſe: 


% The Caſe in 1716 was Francia's Cafe. On a cotife- 
ec rence of the Judges preparatory to his Trial, at which 
«© the Attorney and Solicitor General, 20% were 10 conduct 
ce the proſecution the next day, aſſiſted, it was agreed that the 
e eonſtruction of the Statutes of Z. VI. formerly given, 
„ was wrong: which was, that a confeſſion, upon exami- 

% nation of the party, taken out of court, and before a 

c magiſtrate or perſon Ny _ fg take ey 1 

mination, and prov two Witn was of itſelf 

pa . $2 
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e Conviction. f 


« but as. it was urged againfl Berwick, we may ſuppoſe it —_ 
« was to this effect, that the Cenfiſſion of the = y mis . 

de uſed againſt him, if proved by two Witnefles, as Evi- | 
te dence of an overt Act of Treaſon: for that the Clauſe / 2 
4 concerning Confeſſion upon Arraignment, which was of = 


, . t 
, w- Py 29% Ry 5 
N * = 1 
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« Evidence ſufficient to comigt; for it was then agreed hat 


v2 


e upon the foot of thoſe Acts of H. VI. by confeffion is 


« meant only à confeſſion upon arraignment of the party, | 


«which, it was Taid, amounted to a conviction. 
+. # On8xfvatIONs. - | : _ *Þ. 807. 


« And thus far (at leaff as to the laft of thoſe Statutes) 
n ſeems to be very juft, as already has been argued : hut 


then it does not appear how this proves that Evidence 
'« by two Witneſſes of a Confeſſion ſhould be of itſelf, 
« ſince thoſe Statutes, competent to convict, or even ſuf-. 


« ficient to complete Eyidence otherwiſe incompetent for 


What was faid farther in the conference appears not: 


* courſe à conviction without farther proof, did not pre- | wy 
« clude uſing proof by Witneſſes of Facts confeſſed by the ay 
« party, which might ſubſtantiate the charge of the Trea- of 
" n laid agriuſt him, though it left the Facts ſo confeſſed N * 
« to be proved, like direct Evidence of overt Acts, by | "vs 
e two Witneſſes: and the credit of ſuch proof to be con- | i 
« ſidered by the Jury. FFV 
une wes then faid, had it reſted there, was ſaid 
« in the abſence of the party, or of any who might have 
« objeted in his behalf; nor does it appear that the effe&t 
« of the Statute of William was then particularly conſi- | 
e dered. And with regard to the Trial of Francia the Evi- F 
* dence-of his Confeſſion was, that on his ſeizure, by the 
te Meſſenger, in order to his examination before the Se- | "2608 
&« cretaries of State (in which was a circumſtance ſtrange! 
« irregular, that of adminiſtering an oath to him) he ad- H. 8t. Tr. VL 
©* mitted that a Copy-book, then produced and ſhewn him, 58.3 0. 
and from which the Copies of the tres ſonable correſpon- mg 
* dence were afterwards “ read againſt him, was his * P. $08 
* bk of his Correſpondence with Friends abroad. And | 
© that on his Examination before the Secretary of State, he 
* faid, what others have wrote cannot make me guilty, 
As for what I have wrote, I appeal to my Book, Thay _ 
is my Book: I appeal to that for my innocence. His 
* Examination taken in writing ſpeaks of a. Correſpon- 
„ dence in which he was engaged - concerning a:Law-ſuit» 
recommended to his care: that during the correſpan - 
dence he received ſpveral Letters directed to a Mr. Har- 
. ? 4 wa * ; h oy vey, 
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< vey, and tranſmitted Anſwers to Paris ; and that. latterly 
« the Method: of Correſpondence changed, and the Cor 
& reſpondent at Paris, inſtead of incloling his Anſwers to 
Harvey e to the Examinate, and deſired him to 
e Letters to Harvey, which he did accord- 


4 And he cloſes by faying, that in ſome of the Letters 
& lately ſo communicated by him, he verily believes the 


„ Duke of Ormand, Lord Bolnbrate, and others to be 


te meant; and on farther Examination, that by certain 


“ Figures he believes the Pretender and the King to be 


« meant; and that he believes the ſubje& of the Letter 
& communicated by him to Harvey is the deſign of the 


ee Pretender to invade his Majeſty's Dominions. 


„ The Meſſenger ſwore to ſeizing. the Copy-book in 
ce the Cuſtody of Francia, and delivering it at the Office. 
„ And from the Cppy-boak they read Anſwers from 
<< abroad to Letters not entered in the Copy-book relative 
c to the ſame Tranſaction: but which they gave Evidence 
cc were found among his Papers aforeſaid. . _ 
In Gregg's Caſe, which was relative to the fame Cor- 
ce reſpondence, he pleaded guilty, and therefore no additi- 
ce onal inference. can be drawn from any proof deſigned to 


«© have been offered againſt him, had he put himſelf on his 


ce Whatever might have been are at the previous 


c Conference, perhaps Francia's Caſe will be thought not 
a Caſe of Confeffior, but an owning, by way of claim, 


as his, certain Papers found in his cuſtody, and ex- 


ce plaining what he believed to he the meaning of certain 
«© Figures, without acknowledging that he ſo underſtood 
« when he communicated them. IF fo, the Papers were 
<< before the Jury, to judge of the purport of them, and 
ce to draw ſuch inferences as they ſhould think juſt from 
*© the Evidence of the Letters and Anſwers being found in 
© his Cuſtödy, together with the other circumſtances, 


ee whether they believed him to have carried on knowing- 


6e ly a treaſonable Correſpondence. And in ſumming up, 


« the Lord Chief Baron f places not the ſtreſs on any ſup- 


© poſed Confeffion, but that the Letters were found in his 
© cuftody, and that he owned (or claimed) the Copy-book. 


_ «© as containing his Correſpondence with Friends abroad- 


* « It is true one of his Counſel ſpoke, as if a Conſeſ- 
e ſion generally, that he did write ſeveral treaſonable Let- 
<< ters, might have been given in Evidence in ſupport of 
c the Indictment : but no fireſs can be laid on this; eſpe- 
« cially ſince it was foreign to the Caſe; and only in ar- 
„ guing* another point, which ſeems clearly not _— 


THE LAW OF EVIDENCE. 


te that the Zetiers, or the ſubſtance or paragraphs of them, 
cc ought-to have been inſerted in the Edi dment to entitle 
« them to be given in Evidence, though the over? Ad was 
« charged, of writing, and cauſing to be written, Letters 
cc notifying the intention to levy war. „ © rj 
% Francia was, however, acquitted : be it for others de- 
ee cifively to affirm, whether under the Statute of William, 
ce he could legally have been convicted.  *' _ 


00, BERwWI CK Caſe. 


© In Berwick's Caſe this of Francia, it ſeems, was ſup- 
© poſed to have much ftrength, for admitting the Confeſſi- 
« on of the Priſoner after the Fact, but before Arraign- 
te ment, to be Evidence ſufficient to convict. With what 


© reaſon Francia s Caſe was ſuppoſed to be of ſtrength to 


te ſupport a concluſion of this importance, the Reader will 
« judge: and Berwick's Caſe itſelf cannot be regarded as 
te an Authority to this Point: becauſe both the Judges ſup- 
te ported the Admiſhbility of that Evidence on a prior and 
ee clearer ground, that it was Evidence of the Fact of Re- 
ce bellion, and not merely a confeſſion after the fact: fo that 


| © the latter point was unneceſſary to the actual ground of 


te their Judgement; nor indeed conſiſtent with it. 


* The admiſhon of this Evidence on the Commiſſion * 
te in the North, in 1745, is ſaid to have been on the Au- 


ee thority of the Judges opinions previous to the Trials of 
e Gregg and Francia. But theſe were extra- judicial opini- 
ce ons concerning Evidence which might happen to be offer- 
« ed at the Trial: and it appears not in what manner, to 
« what effect, ſuch Evidence was offered on any of thoſe 
e Trials, or whether its admiſſibility was argued in be- 
© half of the Priſoner: nor do we find in the State Trials 


te or elſewhere, except in Tonge's Caſe (the Authority of R. v. Tonge et 


« which is confeſſedly out of the Queſtion) that a Confeſ- - ID 
el. 17, 8. 


e ſion out of Court, proved by two Witneſſes, ſhall be 
te ſufficient to convict. | „ „ 
It will be at leaſt allowed that this excellent Ex poun- 
* der of our criminal Law has not inſiſted too largely 


. 811. 


* 


* when contending that the Rule ſhould never be carried Foſt. 243. 


te farther than to a Confeſſion made during the ſolemnity of 
an examination before a magiſtrate, or perſon having au- 
* thority to take it, when the party may be preſumed to be 
* properly on his guard, and apprized of the danger he 
* ſtandeth in: for that haſty Confeſſions, made to per- 
* ſons having no Authority to examine, are the weakeſt 
and moſt ſuſpicious of all Evidence. Proof may be too 
** eaſily procured. Words are often miſreported ; whether 
. Hs & through 
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, through Ignarakce,. inattention, of malice, It müttereth 
<- ae i the DelenVapt, who is equally alſected ithher 
«eaſe; and they are extremely liable to miſconſtrückion. 
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zee Aud wirbal, this Evidence is not in the ordinary Courſe 


e of things to be diſproved * by that fort of negative Evi- 
ee denee by which the proof of plain facts may be, and of- 
!ſF?i?!. m ² ů.! 


o 
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Final Inference againſt admitting Conſeſſion otherwiſe than 
as Ccorroboraltue roof. a in open Court on Arraign- 


* *% 
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— 


f the Point ſhould in future ever come before a Court, 


dee jt may be for the Judges of that day to conſider whether 


de the Queftton be in reality precluded by Precedents ;— 
<< whether, in point of Principle, Confeſſions any where 
but in open Court, be not always weak and ſuſpicious 
e Evidence, eſpecially where State Crimes are the ſubject 
of inveſtigation ; whether any Confeſſion or Declaration 
* of a Priſoner prior to his Arraignment ſhall be carried 
s farther than in the Caſe of Willis, as corroborative mere- 
of other Evidence; and whether what was then faid 
* by one of the Judges ſo ſoon after the Statute of 'William, 
© that the Confeffion ſhall not ſupply the want of a Wit- 
<< 'neſs, there ſhall be two Witneſſes . 


de ſhould not apply to all Caſes of Confeſſion of High 


„ Treaſon to be proved by Witneſſes: ſo that whether ta- 
de ken before a Magiftrate or not, there muſt be two Wit- 


d“ neſſes of an overt Act diſiind ſrom thoſe to the Conſeſ- 


. fon: which alſo may be inferred to have been the opini- 
on of the Chief Juftice || in the ſame Caſe, from his 


manner of expreſſing himſelf, And the Attorney 5 and 


Solicitor f General, on that occaſion, ſeem to have ad- 


2 mitted that this Evidence could only be offered to con- 
. ©© firm proot of an evert AQ, of which Evidence, ſuch as 


dc the Statute requires to be given, had been offered. 


IV comm. 
Ch. 25. p. 357+ 


* ce In this way, and to this extent, it is not diſputed 


& by the Author of the Diſcourſe on High Treaſan but that 


it might be given: and the Reader will form his own 


e opinion, whether there is ſufficient Authority for conſi- 


ec dering it in itſelf as Evidence of an overt Ad competent 
er to convict by its own weight, or to complete Evidence, 
*« hich muſt otherwiſe have been inſufficient by the Sta- 
** tute: though it may properly confirm Evidence, other- 
er wiſe competent to be left to the Jury, as ſufficient, if be- 
© lieved, under that Act. The Author of the Commenta- 
© 'ries ſeems alſo to have been of this opinion: that a Con- 
t feſſion, otherwiſe than in open Court on Arraignment, 

2 | . 1 8 ce although 


. * TY ww, 
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in LAW OF ZVID 


ce. although proved. by t two Witneſſes, 101 it hold be u- 
« ed, cannot be received, otherwiſe than as merely in con- 
cc fixmation of roof made before by two Witneſſes to the 
« overt Act. He faith, the Confeffion of the Priſoner, 


„ which ſhall countervail the Neceſſity of ſuch 3 © (by 


* two ag muſt be 1N OPEN Counts.” | 
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ene 44. 1 85 25 AUT 
the Statute—INo Lethe ſhall be admitted: org v. NN ans; 
22 tn PET OOTY. laid in the I 
cc. ment. © e e * 10 2 
1 extends to overt 485, hermit the 4 laid: 5 9 oF 
ce The Conſtruction of this has been held, and it 10 a7 NY FRE of bt : 
te proved by the Author of the Di,courſe on High I. 2 . 


* that no ſuch Evidence ſhall be given in direct fu 


© tive proof of the Treaſon: but that as confirmatory Ix 


te the overt Act laid, it may: or, in his own Words, that | 

„no overt Act, amounting to a e diſfinet inde ent — *P. 874. 
« charge, though falling under the fame head of Treaſon, Pod. $45: 

„ ſhall be given in Evidence, unleſs it be. _— laid 
© in the Indictment; but that ſtill, if it amoun to a 
direct proof of any of the overt Acts which are laid, it 
<« may be given in Evidence of ſuch overt Acts, 


« And thus in Rockoood's' Caſe the IndiAtment was for R. v. adn: 


cc compaſſing the Death of the Ming: two of the overt Acts 3 86 
© charged in the Indictment were, that they traiterouſly- Treby, _ 
© met, propoſed, and conſulted of the time, place, and ©: C 


© means © killing the King, and that they Nu to Pro- i 
* vide A: men tor that Une | | 5 5 5 £ 


W. 
e 1696, Iv e Tr. 9 
ce The Counſel for the Crown offered: Evidence of a Til waa, 13%. > 


ec of men given by the Priſoner for that purpoſe. 


„ The Counſel for the Priſoner objected that the Lit 


„ was not laid in the Indictment: : and that by the Statute 
© no. overt Act ſhould be given in Evidence that is not ex- 


« prelsly alleged. 
*« But the two Cuigy jeden declared their opinion, Ibid. 134 


that it was good Evidence to prove the very Charge laid 
< in the Inditment: and that Ruch ch Evidence as went to 


© eftabliſh overt Ads 7 POPE! was not meant 
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1 Rule already ſtated; an overt 


* 


* 


ru Av or 1 
1 60 bs excluded by the Statute: da as Hot, 
Chief Juſtice, remarked, it would be. neceſſary to ſer 


&« forth not only the overt -, but OG. AN to bs 
ds — Lo keppert? 1. 5 We 8 


Lala where this Diete Fo 15 atplic. . af 
« And in Layer $'Caſe,, where the IndiQtment 1 2 


2 i & Conſpiracy to depoſe the King, and to place the Preten. 

* wt ce der ®. on the Throne, his Correſpondence, inviting the 

- ee Pretender, was read (though not charged in the Indict- 

„ ment, and though ſeparately made Treaſon by an Ad of 

ELON ui. «King William] as Evidence of the traiterous purpoſe to 

Folk. 24%; 6. «© depoſe the. King and place the Pretender on the 
3 Throne. | 

Foft. 9, 10. ce And in the Caſe of Deacon, one of the overt Ads laid 

R. v. Deacon. © was the aſſembling and marching in warlike manner, in 


<< order to depoſe the King, and to place the Pretender on 
„ee the Throne: Evidence was offered of the Priſoner's com- 
ec pelling one Craig, a Printer, to print the Pretender's Ma- 
nifeſio, at Mancheſter, and of his Publiſhing it there, while 
the Rebel Army was in the Town; and alſo of the read- 
ing of the Manifeſto: to each of theſe Facts offered in 
< Evidence Exception was taken, partly for a reaſon not 
70 immediately to be mentioned, and partly becauſe theſe 
are overt Adds not laid in the Indictment. But the CourT 
40 (Wirts, Chief Juſtice, Abney, and Feſftcr) was of 
ec opinion that they might be gem in Evidence on the 
& not laid might be giv- 

3 en in Evidence if it were a direct Proof of an oven AQ 


& laid. 
oy And i in the Caſe of Sir J. Wedderbourn, the colleQing 


2 « of the Exciſe, for the Uſe of the Pretender, under an ap- 


ec {Oe from the Pretender's ſon, was admitted to be 


Evidence though not laid in the Indictment, and 


1.4 8K 0 in itſelf a ſeparate Act of Treaſon, becauſe it 


e went to confirm the overt Act laid: and as ſuch was to 
admitted, * though he could not have been convict- 
e ed on this as ſubſtantive Evidence, for want of 1 its being 
1 © particularly laid in the Indictment. | 


That no Evidence can be given foreign to the 1. 2 75 an uni- 
1 verſal Principle. | 


1 Conſtruction therefore received of is Rule and. 
C Direction of the Statute is, that no Evidence ſhall be 
given which is foreign to the Iſſue: but Evidence of a 

7 UE « Elmo n not charged is foreign to — I ue: and by thc 
2 6 Statute 
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«« Statute one certain overt Act at leaſt, -praperly telated$o Fe 
e one certain overt Act at.leaft, properly | EY 
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te the ſpecies of Treaſon charged; muſt be laid, and;prov-* 
ce ed in the manner which the Act requires: this muſt be 


« done by dire& Evidence, which may then be corrobo- -- Fe 


rated by confirmatory Evidence, but not by Evidence of 
« a Crime different in its Nature, or independent of e 


“ Fact charged. | 


* Accordingly where the Indiftment was for edhering ring is Folt. 246. 
« the King's Enemies on the high ſeas, and the overt Ac Vaughan» 


* laid was, crw/ing on the King's ſubjects in a veſſel called _— ſupra, * 


ce the Loyal Clencarty, Evidence being offered to prove that W N 444” 


ce the Priſoner had, ſome time before, cut away the Cuſ-—3. 

te tom-houſe barge, and had gone a cruiſing in her, this 

« Evidence was rejected by the Court: for, if true, it was 

« no; ſort of proof of his cruiſing in the Loyal Clengarty 3 

« the only fa&t he had then to arifwer. + + 
This being a primary, and therefore 4niver/al Rule of 

« ly noticed in this Treatiſe on Tux Lawor Evipgncs: :- 

& for, as Sir M. Fos rRR expreſſeth himſelf, * the Rule: 

te of rejecting all Manner of Evidence that is foreign to 

c the point in iſſue is founded on ſound ſenſe and com- 


- 


« Evidence is conſequently the more proper & to be diftinqt- # P. 8 17. 


% mon Juſtice. . For no man is bound, at the peril of Life 


« and Liberty, Fortune or Reputation, to anſwer at once 

© and unprepared for every Act of his Life. Few, even 

<« of. the beſt Men would chuſe to be put to it. And had 

* not thoſe concerned in State Proſecutions, out of their 

te zeal for the public ſervice, ſometimes ſtepped over this 

« Ryle in the Caſe of Trea/qns, it would perhaps have been 
© needleſs to have made an expreſs proviſion againſt it in 


Ls that Caſe ; ſince the Common Law, grounded on the 


“ Principles of natural Juſtice, hath made the like provi- 
« ſion 1N EYERY OTHER :' for even” a Contract, and Gib. I. E. 


© much more a capital Charge, cannot be proved other- 167, 142, arne 


te wiſe than as alleged; much leſs can it be proved“ if £9. and v. 261, 
it be alleged: a man cannot be intended to make 'compe- 3% of this Eds 


tent Proofs upon ſufficient Allegations, © or any proof up- 
on no Allegatian, or none that hag reference ta the oſſer- 


ed proof, 


irn eto 
Evidence where natural Allegiance is laid in the Indieiment. 
7 "I If che Indictment . the Tregſen to have been 


66 committed againſt the | uty of natural Allegiance, and 
e the Priſoner prove himſelf an Alien, it bath been faid'he 


4 38 5 
* ſhall be acquiies, becauſe the * Indictment chargeth jo * P.818.. 
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Iv. 8. Tr. 137. 


R. v. Cran- 
21 „ It 
3 W. III. 


— 


„ whereas being an Alien, he could only owe a * 
4 and heal Allegiance: but this was incidentally f 
. «© the Queſtion having been introduced by way 


nba , | 
ce ſor the IndiAment charged 


"Law x or xviDINEs.: EEC 
0 BOY chart ſpecies of Allegiance which is fermane 


mn u- 
% ment, Granburne objecting that uy NOW Sane} 22 
46 lie Jodidment. | 28 


e ſro an Kr, hid as 


« fo Proneia's 8 Caſo it come direftly widens" hs Count 
him with Treaſon againſt big 
* true, natural, and undoubted Lord. But the Judge did 
< -not direct, that on Proof of his being an Alien, he muſi 


. nant 


e of courſe be acquitted: the Jury were informed by the 


& Court, that if they thought him guilty of 'the Charge in 
ec the Indi ment, they would find him fp, and withal find, 


„ that he was an Alien, born in the D of the French” 


c K. ing. The Jury acquitting him, this 22 came Rob ta 
60 1 ement. 

he Reaſon of chus direct ing 5 to have been not 
yy ts, doubt, or poſſibility of doubt, apprehended, that 
<« to an Indictment thus . amed againſt a Priſoner, wo 


c proved himſelf an Alien, the Exception was in the ſmall- 


2 Record. 
. Evidence gd again 128 under the nal Core f 


te ble of High Treaſon 
2 without adding, naty 


6 eſt degree diſputable ; but thar it might be ſolemnly 
<5 ſettled; and the Pia: of the 1 1 on 


c. 5 On the other 1 it is clear FI an Mien is  indifta-" 
ainſt his | Allegiance, generally, 

5 ſor he oweth an Allegiance 

« during ſuch time as by voluntary Reſidence he receiveth 


ce the Benefit and Protection of the Laws. And agrees 5 


4 40 this proceedeth the parliamentary Recital in the A 


R. v, Townley 
15 Jay. 146 


9 


* concerning the 
| under the Protection of the 


Marquis de Guiſcard, reſiding in England 
Queen. | 
<< But the Ail-giange depending on theſe conſiderations, 
& foreign ſubje&s * entering che. Kingdom as Enemies by 
«© Invalion do not become able to be aten. ie treated _ 
e as imply Priſoners of War. 
© This, however, will not avail a a 1 ſabje&: 
« for if ſach, under a Commiſſion from a foreign power, 
& e TY: his Spnung, or Join the Pon Mg he wu not 


£ 80 far ery, Newo pez exuerg Nes, 


$ 


ede 


| « the Maxime of the Perpetual Qbligation "and yniverfa 
1 Extent of Allegiance, rational, juſt, and. neceſſary. ; -: 


THR LAY by 2 BY aner, 


4 be perm juſtify or And + <4 
et miffion, but — 57 for ok is guilty: o . 1 
EE Fo CE a LET 
6 ſcriptions, I 1indiltolu yh mere rivate 2 3 
6 this Al — underffopd cane xd 7 10 true Ground; R. v. — 
« is thus far at leaſt no (laviſh Principle, for repugnant to Polk oo. *. 
ky the Principles of the Reyolutiqn "ts is that frue-Allg 

ance which the Laws of our Cou 0 and the Nature - 
« of civil Society require of us. ATI 
„ And in this ſenſe, conſiſtent with the great Ends of - 
cc the Conſtitution, the common Security: and W elfare, are 


* And accordingly Dr. Storey, an £K liſhnan. "horn, * p. 1 
e F been Kg in parts beyond the ſeas, af a trea- Regins v. D. 
15 ſonable practiſin with the Enemies of this Country to ene 1 * 
< promote an invalion, it was reſolved by the Judges that h cha Wee. 
% ſuch. Offence is Treaſon triable in England. And therevn, b. (38%) 
« refuſing to plead, otherwiſe than that he, was, and had cd. . 
* been. for ſeven years, a 18 * e he "as EEE. B. M. ad Ann 
fe. * and. (SO ws EY, Oy OR. 
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And as 4 are not exempted "ING their ahr, 
«. 4 though reſident abroad, ſome have thought ! I 
5 even Ambaſſadors, while reſiding here, are ſo fat within 100. 
e the A on Treafon they 
e are amenable to the urlidickion of the Country. But it 
«© has been well remarked, that their Caſe will always be 
oyerned rather by political conſiderations than by the 
bY of municipal Law. Thaugh indeed, even on 
46 Principles of Juriſprudence, their _ peculiar thirket 
% as repreſenting the independent ſoyereignty of the 
„ n which. ſends them, ſeems. inconſiſtent with the 145 
te of local Allegiance ; ſa that they may become Enemies 
bs * ſubjeQ to 8 af Nations: but not Traiters, unleſs 
rhaps for ſome direct Attempts againſt the Life of the 
« « King „ by which they diveſt themſelves of their public. 


3 
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J. . and become private T e a Caſe in the 5 5 


“e intercourſe of N Nations to be N as 
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* way p. 340, &c. 
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P. gar. Ts e * | 
7 9 en in Evidence, unleſs the overt Ae charged in the Ice 
be e ment be within three years of che finding of the Indict- 
GE , ie ment: except in he” Caſe of any Attempt a * 


e by Poiſon or any other means. 0 4 « 

n 21 e 1 0 

| No . ref] of Kuncht in Cafes | High Treaſon andy « | 

"= „53 0 8 of W. for mi elli S.. i 

| FO uk | 33 [1733.16 2? 6 | 
Þ 5 | 10, « The Advantages to the Priſoner Ander this Sultutt it 


de is of more importance to him vigitantly to ſecure, "ſince 
| «by another Clauſe of the ſame Statute! he'cannot-avail 
. himſelf of any miſwriting or miſſpelling in Arreſt of 


„ tute of Villam been filent. 

t is farther to be obſerved, that the Benefit of a Bill 
t of Exceptions to Evidence is beld not to extend to capital 
c Caſes. That it was denied in Sir H. Yane's Caſe would, 
in itſelf, have had linde force i in Pe of Authority : for 


. i 54 8 ement; But only by Veri of 22 With reſpe&t 
46. IL.c. 16 ® to ' falſe: and improper Latin, ſinee the Statute for con- 4 
6 G. I e. * & 6515 all Law Proceedings in Egli, the Benefit of 4 
> © IMs „ this Exception, formerly of no inconfiderable” extent, 4 
1 5 * would have been virtually taken away, even had the Sta- 4 


8 12 2 d digno tamen qui in lucem i iterum prodeat. Primuin 
348, pale f in atum 0 capitali pœna animadverti ſi in ea Ha 
lerit que commyni Gentium Jure preeci vindicantur;. Inter 
um vero et effeftum diſtinguit. Ait itaque, contra fas Gem 
i | Frum agere ot videri gui Legatos wel ob conjurationes contra {mperi- 
fn; wmet princigem deprenſas et cmfiliorum prauorum molitiones pæna ca- 
| Fitali gugſ 74 ajeflatis perſeguantur. Quamvis enim Legis civilis 
Tigor tum ad Rempublicam tum ad principum tanquam Patria pa- 
rentum ſalutem diligentifſime cufiodiendam non ſolum rei tam. atrocis 
pum" ei effectum verum etiam confilium. eadem ſeveritate erſequa- 
tur, Legatum tamen adver ſus peregrinum Principem deli 
mow neque ſuum principem neque dbminum ulla i ſubjeftions aut nexu 
obligatus  agnoſcat, majeftatem efus lafifſe' non inielligi; neque illis 
by: ibus 22 wu non np * 1175 fſeripte * teneant, 
We igitur fuſti actum cum Le ifpanico in Anglia reg- | 
nante Hh on gui egi contra Regina caput Regnique incolumi- 
Alem dktectæ confurationis conſilia cum aliis agitaſſe convinceretur 
nihilo minus nulla alia pena aſfectus eff, quam dimiſſionis. | 
Ln Cap, . Et deinde; —ſ/ed quid de Legatorum njurijs, que ex Afectu ex bon · 
$ 162=p. =P. 375. 8, Hlia ad effectum Mew perdutte, dicemus'? Itzdemne corum dimiſ- 
fione ſola acquieſcemus? Diximus jam antea, Legatum ſuo jure 
damnari Punirigus Fofſe ſi ea criming admiſeritguaæ Fure Gentium 
Punlantur. Fus n. ES in hoc reci prbcum eft; ut quemad- 
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modum ille qui Legatum pulſarit Furs Gentium deditur, ita viciſſim i 
Feen, irs fend ooh ring | 7 
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« cerainly there are, Pois in mat, 6 3nd tee mitny ocher + P. 322 
« Cafes before the \Revolution, which it would be very un- | 
« faſe to adopt as Principles of criminal Furtfprudence. It Tr 
hop — Te tum over many Pages in any Volume” oo 
7 rials: prior to that Era without conviction © = © 
« Remedy, by Bül ef Exception, from beitig'adinitted in a Wes, 
„ criminal Caſes, reſte upon the fironger Ground of nega- 13.5 , 
« tive Uſage and the import of the Statute. 
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« Though a - Catachrefts be an allowable figure in Rheto- = 

« ric or Poetry, it is in Politics a very dangerous one; and 

« efpecially in a penal Code. Of this the improper” ſpe- 

« cies of Freaſon now to be notieed is a ſignal inflance. 

« We ſhalt obſerve on ſome of the moſt remarkable points _ 

« of Evidence relative to this Crime as conftitated by Sta- 

( te: , ARS NOS WO GLA BO RA 2” 
«. To, make, mend, or aſſiſt in ſo doing, or buy, fell, | 

© conceal,” or knowingly have in bis polleffon „„ 

« ments of coinage ſpecified in the Act, or other imple- „ 10. SY 

4 ments prepor for Cotnage only, is raiſed to the Denomma- . 

* tion of High Treaſon. But it is beſt, with regard to this 3 

* important Article,” to follow the Example of the Author 

« of the Principles of Penal ® Law, and to quote the ® P. 23. 

Words of the Statute for the remarkable part of this ex- P. P. L. p. 140. 


* traoxdinary proviſion; . | | 
Remarkable Evidence ordained By Statute concerning Coin- . 
ear ok a Eo tio nt WS 
That if any perſon (unlefs lawfully authorized in the 8 4 9 W. III. 
„Mint, or by the Lords Commiſſioners of the Treaſury, c. 26. 
* or Lord High Treaſurer, /hall make any cutting Engine 5 
* for cutting round blanks by force of a ſcrew out of flat- 
© ted Bars of Gold, Silver, ok oTHER METAL... .... 
* ſuch offender ſhall be and is adjudged guilty of Hicn 
„ OE ER 333 
In a Caſe where the Priſoner: was indicted of HI , „ 
* Taz a50N, ( for that he, not being lawfully authorized, Lennard. 
* &. knowingly, feloniouſly, and traiterouſly had in his E. 12 G. III. 
® Cuftody ani eſſion one Mould made of Lead, on l R. 807. 
* which was made and impreſſed the Figure, Stamp, Re- _ - 
* ſemblance, and Similitude of one of the Sides or Flats 


" (to wit, the head fide) of a Shilling · ; 


* 


4 
4 
| 
! 
i 
b 
) 


o AAS 4m wi Gen - Att Portales Bp. foe el Ie. 5. Res 
D 8 
& 


— 


© Sth. vx. ˙i—— 2 _ 


8 s W. ul. 
e. 26. be 


* 
: W 


i Tr. 12 G. III. 


1772. 
4 Bl. R. 822. 


— 


— 


o 
. : 4 U 


- of 4 1 * * — 7 8 4 +2 4. 1 — 1 . 
* ve £8 $ — 1 as? » & „ CS e * 1 . * i4 1 * * «© 4 a 
* Farther Points on the Statute againſt Coiner 
4 : ws . 93 , ag. A - 4 4. 4 
. 52 — l ** 9 * 42 „ 8 f N * * a 4 a 
7 28 


« Mould in Cuſtody,” would ſnpert the Charge as. laid 
cc this Indictment for that being a Mould, it had, of conſe- 
% quence, only the invertad Reſemblance of à Shilling: 
de the convex parts of the Shilling being concave ; the Pro- 
ce file turned contrariwiſe; and the Letters of the Inſcrip- 
<< tion being all reverſed : and whether it was not properly 


+ rather an inſtrument that would make or impreſs the Re- 
e ſemblance. of the current coin, than an inftrument a 


© which the ſame was made and impreſſed, the Statute ſeem- 
c ing to diſtinguiſh between ſuch; inftrumepts'as:will make 
cc or impreſs. the ſimilitude, Sc. as a Matix, Dye, ot 
« Mould; and ſuch. on which the ſame i made or in- 


i preſſed, as a Puncheon, Counter puncheon, at Pr. 


„ 


n ß SIRE: 003-0 
The Words are (ſo far as concerns this Queſtion) 


„ + ſhall, knowingly make or mend, &c. any Puncheon, 
„ Counter-puncheon,. Matrix, Dye, Pattern, or MovLn, 


un ſuch Puncheon, Counter-puncheon, Tool or Inſtr 


ce in or upon which there ſhall be, or be made or impreſſed, 
cc or which will make or impreſs the Figure, Stamp, Re- 
<< ſemblance, or Similitude af both or either of the Sides 
ff or Plats of any Gold or Silver Coin current within this 


_ << 'Kingdom ;——ſhall knowingly buy, &c. or without lau- 


F ful Authority or ſufficient Excuſe; have in bis Cuftody 


ec ment before mentioned.” 


A great Majority of the Judges was of opinion tha 
.< this Evidence ſufficiently maintained the [ndidment;. be- 
e cauſe the Siamp of the current Coin was certainly im- 


ess preſſed on the Mould in order to form * the Capities: 


e though they agreed that the Indictment would have beer 


| 5 more accurate, had it charged that he had in his Cuſtod/ 
& a Mould that would make and impreſs. the Similituds 

/ Sec. And in this opinion ſome who otherwiſe deute, 
55 WW 
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os" nw or zvbaneE· 4 
1 The Pi Pritbmer died in Gaol. deore Judgement evuld 


u WET: 
« In D 1 the Priſoner was fad guilty, » * v. Var | 
« at the York Affizes, of forging and counterfeiting à forg- E. 1a @ Hl. 


ic 


« ed and falſe Coin to the fimilitude of an half — 
« (which, and importing falſe money to be uttered here, 
« being counterfeit, to the ſimilitude of the Money of 
« England,” are the only Treaſons with regard 10 the Coin; 
« comprized within the great Statute of Treaſons) it ap- 
ared in Evidence that he had counterfeited the impreſ- 
« fo n on a piece of Gold, which was previouſly hammer- 
4 ed, but was not round, nor would paſs in the condi- 
« tion in Which it then was: Gould, Juftice, who tried the 
« Cauſe, doubting whether this were Treaſon, reſpited 
« the Judgement, and laid the Caſe before all the Judges. 
« They were unanimouſly. of opinion (abſant Baron Adams) 
that the Crime was incomplete, and chat he de recom 
ee, een Maher. , e e 
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ae 5 'S | * mat 2. e . 1 3 "i *% 3 
7 « Ametban and the un ie we - ſhall mention of 8 5 
« ſon againſt the Crown created by Statute iy to — | 
i Mus the head of Kun Libel, bw Ps ZI 905 222 V. infra, ** 


0 * APT BER 85 Na 5 P. 826. 


of 5£D!TIOUS Riors: W alles. 


« A Statute in the Year of the Acceſſion of the Houſe of 10. 1 4. 
© Brunſwic, occaſioned probably by circumſtances of the 3 1914 
* times, bas: conſidered Riots, under certain n circumſtances, K. J. P. 


4 23a capital Offence. = 2 * 
% The — neceſſary 10 ſupport an IndiQment on IV.Coram. 1086. 
© the Statute if no Buildings be attacked, muſt be: 72 for the H, 
. © 1, That there were more than twelve preſent: . _ CINE 


* 2, That Proclamation was made by Authority of a PR —_ nn 
4 giſtrate, charging all perſons aſſembled to diſperſe, and — under . 
« 22 to depart, upon the * contained in the </rconfiances 


2 or ng 
; +» Vo 
| 15 3. Or chat ſuch Proclamation was "forcibly hinder- 3 2 F 


4+ That twelve or more: he 2 aſſem- | 222 4. . 


e ſuch proclamation, or - ſuch. e 12, 


* hindrance, having knowledge thereof. FRE oy 0 16. 
The perſon actually 3 or hurting any that hal? r. 
3 e Proclamation is, on this Evi- | 
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« ligtous Worſhip for Proteftant Difſenters, it is not neceſ. 
ce ſary to prove they were twelge in number (though perhaps 
< it is neceſſary to prove they were more than uo) - nor 


e js it neceffary ta prove that any Proclamation was made 


cc or attempted to be made. But it is neceffary to prove that 
cc a Place of Worſhip for, Diſſenters has been certified and 
ce regiſtered purſuant to the Statute. Being preſent .and 
ce giving Encouragement to perſons in the Act of demoliſh- 
< ing or beginning to deſtroy ſuch place of worſhip or pri- 
© vate Building (for ſuch alſo, with their eppendages, are 


ce within the AR) is ſufficient Evidence to ſapport an Indict- 


c ment founded on this Statute- The Caſe will, at the 


de ſame time, mark a Diſtinction between Aęceſſaries pro- 


S perly called; ſoon to be farther treated, and Princi- 
te pals. | | 3 . | Ys 


FF 
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5 752 | 9 ; OE E 8s bk | ; | „ 7 12 5 
deln Roger was indicted, under a ſpecial Cemmithon 


Ae * af Oh and Terminer and Gaol Delivery, held at Nor- 


2073-66, 


# 


„ wich, for that he, with divers perſons, to the number of 
„ one hundred and more, whoſe Names are unknown to 
the Jurors, did, after the laft day of Fuly, 113, to vit, 


ec onthe twenty-ſeyenth day of September, 6 G. III. unlaw- 
« fully, r:otoufly, and tumultuouſiy affemble :- and bein 
& fo affembled, then and there, unlawfully, and with 
« Force, /eloniouſly & did begin to demoliſh and pull down 


cc a Dwelling-hauſe (deſcribing, &c.) ſituate, &e. againſt 


ce the Peace, &c. and againft the Form of the Statute in 


_ <6 ſuch Caſe made and provided. | 


« The Jury found a ſpecial Ferdid on the ſecund Count 
(above reched) of the Indictment, ſtating the 11ofous 


«© Aſſembly, and finding that divers perfons, to the Jurors 
% unknown, did then and there, —_— .and arms, fe- 
& loniouſly begin to demoliſtr the Dus 


«Houſe in the ic- 
cCond 
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5 cond. Count mentioned. - And: they 1 to nn 155 
4 at the time the ſaid perſons unknown ſo began to demo © 
„ liſh the ſaid Dwellin Fa the Proſoner was preſent, 
« znd did encourage and abet the ſaid perſons by then and N 
« there /hauting and uſing EXPRESSIONS (0 INCITE the te 
« ſaid perſons ſo to But they find that he did wor © 
« with force begin to — or "pull down, or do ax, _ 
« AQ with his own hands or PERSON for has pry, 
«© 0THERWISE than as aforeſaid. * h 
10 It was argued that on this finding this man was a Prin- | 
« cipal in the ſecond Degree, or, as it uſed to be called, 
© ACCESSARY AT THE FACT. That although Aiders 
« and Abbettors preſent are not named in the Statute, there 
« is enough to ſhew that they are included: and whoever -* 
« 15 deprived of Benefit of Clergy by the expreſs Terms 1 VI 
« of the Statute, by ® which the 9 enders ſhall b. be adjudg- & pP. 82 
« ed _— and ſhall fuffer Death without * benefit of __ 
ct Clerg 
\ 66 On Deliberation it was reſolved, that before the Statute , 


e all in this Offence were alike guilty (whether adtually do- r. 2075. 


« ing the Miſchief or eacouraging others to do it,) and 
« were then equally guilty of a Miſdemeanour only. 
er 1 — * Statute 3 is oY 88 Princi- 
in the firſt and Principal in the ſec e are 
„ee Hale i Bing * — e fer 
85 That the Act deſcribes the 22225 demoliſhing or be- 
* gitning to demoliſh the Buildings protected by it; but 
« leaves the Evidence to the Law. 
© That the Statute of fabbing was not analogous : . R. v. Page * 
there the intention of the Statute was to diſtinguiſh the & Harwood, 
. " Caſe of the perſon who actually gave the ſtab, as . Sel. 0. 
ing from the reſt in point of Aggra vation. 3 
« « But the Cour doubted whether the Jury, ought not 
4 to have found expreſsly that he was aiding and abetting, 
i Ry of the Fact whence ſuch Inlerence.1 is Aa 
6. 
ee On. farther "Deliberation the Cont were of opinion 22 
that criminal Fa&s were found on this Verdict * equi- * P. $30. | 


-* valent to finding that he aided ond abbetted; it was found 


* that he did encourage and ABE T; and though they have 
added afterwards by what particular A yet that this 
© cannot uitiate their former finding. 
© And Judgement was pronounced, and Sentence of 
a Wee ene awarded. 


| What alu a Riot. | 


f 2 to conſider what was, , Commen 
2 . Evidence of a RioT. Ag 8 
cc : 


— — —— eos — 


— . 7˖ ,,... ̃——— eo at ew as 


2 


2 II. © not an Acquittal of the other two, ſince ue cannct 


x "LAW. or eviouues. 


III. 166. p. 176 e K 8 e Cans AR ij 


c „ giftuybance of the Peace: and an unlacoful Aﬀembly i 
it <<. where rer or more” bie wich i intent to erg ee Ri. 

5 << ot, though they do it not. 
eee ad hereon a Doubts made;: ee in 
R. v. Scott, *<, djQ6d;:and o died before Trial; whether: this were 


B. R. & 380. < make a Riot. The Cour was of opinion, that four 

S. having been originally indicted;. it muſt now, aſter Ver. 
Popk. . c dic againſt two, be intended that ſome Evidence wa 
3 given do the Jury of one at leaſt of the other two being 


ce concerned in it: and then it would be like an Indict- 


"e's 1. ment againſt them, that they two, together with perſons 
XR. . Moor & “ unknown; did make a+ Riot. The en <> 
er 6s. cc ' Judgrmens was therefore 6 
. 8 CH: A P TE R xl. 
Bah net Of fell, L316. 5 
8 SECTION . 
1 Amounting to Taxazon. . ; 


06 Oe: Species — is ſubjeRed to de Pe 

© nalty of High Treaſon: and it has ſeemed. proper to 
„bring theſe offences in the Nature of the Delidto loſt 
z yi Me eftatis under the- ſevere Roman Code into one View. 
„ By the Statute of Queen Anne,” therefore, maliciouſy, 
— hs advitedty, and directly, in writing or printing, to 
that the Pretender, or any other perſon or perſons, other 


| 1 W. &. M. than as ſettled by Parkament, have Right or Title to the 


8. 2 e. 2 „ Crown," or that the Kings: or Queens of the Realm, 
11 & 12 W. ill. «with the Authority of Parliament, are not able to make 


FEY «© Laws of ſufficient force and validity to limit and bind 
ce the Crown and the Deſcent thereof, is made Hieu 
e TREASON.” * * 


On this Act Jom Matthews, a Folnh of 1 nineteen, an 
© unfortunate deluded Zealot in the Cauſe of the forfeit 

« ed Royalty, was indicted. ' 
: The IndiAment ſet forth the Libel with the 18 
1 * ry Averments and Imuendes: the material ſubſtance ® of 
P. 832. 4 which was thus: From the ſolemnity of the Chevali- 
© er's (innuendo the ex pretending, & c. in the ſtyle of the 
* Abjuration AR) Birth; the moral impoſſibility of putting 
«© an Impoſtor on the Nation; (innuendo; the Kingdom of 
* Gieat- Britain) after the Manner pretended, and the 


« '* diſappointment in the _— of proving him, - : 


þ 


as © Atm © two ws 


&; 5 3 
* Y E. 


* ; 
* l. o wn 


« ſo L (imwendo, kimyelf; John Mathews) Winke it ts. „ 
be any Recommendati- „„ 


0 monftration, if hereditary Right 
« on, he (innuendo the Peron pretending, &e. as before) 
« hath that (inmuem io, hereditary Rigs.) 

«- And Afterwards, 


« endo, the faid Perſon.) | 


*The ſtreſs of the A in Hs Defence has plac- 


« ed on this: that the Th, as laid and proved, was not 5 
« Evidence of Tuch direc? Aﬀertion as is Prohibited by the 


« Statute under pain of Treaſon. That it was kypothetical, 
41 hereditary * tght be 


te an ab ſolute illation on a fact aſſumed as certain 
"OP He bad Ju dgement ; and Was executed W 


"IM EC TION 1 
——— | 


e We now proceed to the conſideration of wy Zi- 


bels not felonious : in which is to be conſidered : 
| 1. The Master, 
2. The Fm, 3 
| 3. The Publication. 3 8 „ 


r U. 
| The Matter. 


wa With reſpectt 
* tends to leſſen tlie juſt Confidence, good Opinion, and 
© Affection of the People towards the Conſtitution and 
* Government of the Country. At the ſame time theſe 

Attacks will be ſo impotent, while the Conſtitution is pre- 
“ ſerved inviolate, and the Government is faithfully admi- 
niſtered, that the heft and moſt eſſectual Mode of diſarm- 
© ing Libels of their ſting is perſevering Integrity and un- 
* difturbed 9 in the ſervice of the TY 7 
ITLE 


2 The Pu. of Pruffia, - in „ * ; 
74 ; 


2 F his Reign, was ſhewn a Libel poſted on the Wall 
lace, perſonally and ſharply _—_— on him : occupied then in en- 


couraging Merit, in 3 Agriculture, in difſu/ſing Spirit, Vi. 


read it, with ſome difficulty, from the height 


Four, — 
fixed, and then is reported. to have ſaid, Paſers-b * 


a which it was fixed, 


FT” 


n, to . A it — 


fo that all Rights innuendo, u 
« Rights to the Crown of this demand concur. in Ries (innu- 5 


any Recommendation. But it was 
4 not a. contingent inference on a ſuppoſed uncertainty, but 


to the Matter, it may 1 any thing » which 
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“high Commendation. The office of inftruQing Pofterity, 


% and of benefiting future Ages. by the Example of the 


cc 2 o | s SS 
c paſt, would be very imperfectly and ſuſpiciouſly perform. 
ed if confined to the Recital of ſuch Actions only a 


e would bear a favourable Interpretation. The Candour 


* and Benignity even of Livy exhibits pernicious Coun. 


cc ſels and their fatal conſequences : and not ſolely the 
<< bright, the ſublime, the divinely amiable Forms of Li- 
« berty, of generous Patriotiſm, of - heroic Virtue: 3 
& Melius and a Targuin, not only a Brutus, a Decius, or a 
© Seibio. | bs 1 * 


ſ 


Various Forms of LI SELLING. 


ce It is true, under the Maſk of Hiſtory Calumny may 
c walk forth : and conſequently a Libel may be compoſed 
&« in the k/floric Form. But to which Claſs a Publication 
« ſhall be referred, a wiſe and good Government will re- 


esc gard rather as a Queſtion of Criticiſm than of forenſic 


« Inveſtigation : ſenſible that Truth, if permitted to ſpread 
6 freely, will of itſelf deſtroy whatever mixture ſprings up 
% among it of a baſe and adverſe growth; and that Extir- 
cc pation in theſe inſtances will be ever to the hazard of 
« the Wheatrather than of the Darnell. 
« Tt is alſo poſſible that a Libel may aſſume the Form 
ee of Panegyric. There may be times on which a Panegy- 


rie would convey the obvious and even neceſſary Con- 


e ſtruction of a cenſure the moſt ſevere. [| 


On ne peut 2 [on 4508 ſire ceci en pal - affiches Ia, us Bax. 
This praiſe is not paid 10 the LN the ny chine 
which one hour might act with the concentrated Energy of an hun- 


dred thauſand Arms, and the next might be broken or laid in duf 
by the fortune of the Field. Ii is a more rare, more appropriat- 


true Glory, 1 difregards it, from a 
70 


eum de fortitudine timorem. 


ed, and unalloyed Praiſe : not to the triumphant Deſpot; but to the 
of the pacific Benefaior of a Profle. A Libel may be puniſt- 

ed into Credit: but if” an enlightened Mind, . — the Value of 
nument of Reproach 


it becomes @ Trophy, ſuch as Panegyric would emulate in vain. 
* | Cum lopuare de humanitate exprobari fbi ſuperbiam, cum de 
clementia crudelitatem, cum de liberalitate avaritiam, cum de benig - 


nitatr tiuorem, cum de continentia libidinem, cum ds labore inertian, 


cc In 
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. Lode to the Temes 


ec qgus Names, falſe Dates, and other Modes ; conveyin 


« with certainty and glearneſs the intended imputation, 

« yet endeavouring'to aveid the confequences, are all un- 
40 3 A Jury and Ju 72 on the Bench will .under- 
4e Rand eſe Co pſitions, ey are obviouſly intelligi- 


c hle to thereto 9 nd State Libels, their 
ce 5 Aire e been, 41 r effect 5 ing 


generally underftodc, whatever 
. rater A © ſuppoſed 8 tern 
ee, e che purpore. 


1 0 


1 


of Puntrcation. | 
That Publication ir efſential in conflitute a a Libel. 


te We have feen that in Txzxs0N' Writin e 
«4 may come as; collatergl Evidence in of an overt 
« AQ duly laid, and of which there is other legal Evi- 
« dence; but to the offence of #belling Publication is e- 
e ſential. It Je only by its Tendeney wſtti reſpect to Socie- 
« ty that a Writing is Bbellaus. Till then it is as the 
ce thought of the riter's heart not manifeſted oy 
% outward expreſſion : the one is acceſſible to human 
* ledge, the other, independent on human Authority. Pre- 
© vous to Publication the Papers of a Man are io every 


„ ſenſe his Property: and for many rea ſaus “ are, with # p. 836. 
juſtice, conſidered as among the deareſt and moſt invio- g of Seiz 


of of Pa 
bl ® Enticks el. v. 


© lable parts of that property the ſecure enjoyment 
e which 11 is one of the primary en ends of civil it Sie to 
8 PW 


* 


ar. * 
| Concerning. the Evidence of Publication. 


4 


% Thus much will not now be controverted: 1 wi 
* ſhall amount to Publication has been a Queſtion agitated. 
* with much Seal; ſpecially on the Triat of Zabel againſt 


te the eee, 


0 No to the general Fact of bliſhing, A Libel i is clear». 
"a ſingle => 


ubliſhed if _ a — op 
ee 
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Hob. 62. 
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llen. 
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* P. 837. 


Baldwin v. 


Elphinſton, eſq. 


2 Bl. R. 1037. 
N U. 


| THE LAY er, ZVIDEN 2 . 


4 to whom it is e with intent of tubli to that 
« -perſon, .. and imp Sa i of pubſicto the 
40 making the eee -_ : hut .if folen from the Au- 


. thor, or ſeized by jolence, whethe er under colour of 
uch e this 18 not Publication | 


% Law, or without 
de "Rm: RIFT his muy To -1t e F717 3 9 7010 25 
e = Fall rn nr 
Ir k be alles] whether Delivery of 1a 8 2 rat 
« ſcribed ot printed. be an Act of | Publication, it will 3 
c obyious à general Anſwer cannot e adapted to 
tc ſuch. Queſtion, . It way be, the Language, in which 


by the libellous Matter is contained, is 1 to the 


ce "Tranſcriber of to the Printer: in which Caſe ſuch perſon 
cc to whom it is thus communicated, exerciſes eyidently a 
ec mere mechanical Act the underſtending or imagination 
< being not liable to any poſſible influence from the mean- 
ing couched in ch, eee u eee 


® Printing is, Prima facie, Evidence, of publ Ping 


* On a Writ of Error in the Exc Chamber from 
e à Judgement in the King's Bench, a weſtion came . 
cc - Argue upon the following F —_ mT 

c In an Action on the Caſe there were u Counts... 2 


_— firſt, for 5 and 184 ing in tie St. James 8 Chroni- E. 


© Dyer, 369, b. 
5 Rep. 108. 


Cro. 27. 
Pe nſion aid 


Gooday. 
Hob, 62. 215. 


« cle 4 Li groſsly traducing the Plaintiff in his Capa- 
ce .city.of a Captain u the Navy. The ſecond, for print- 
« ing, and cauſing td be printed another ſimilar ibel. 

„The Defendant pleaded the general Iſſue : and on the 
« Trial the Jury found à general Verdict for the Plaintiff. 


LE 1 Damages of goo. which Judgement was according - 
| Tet y entered. The ſpecial Error aſſigned was, that in the 
CO 


6c nd Count the 333 is only charged with the. 


* PRINTING, and. not the Publication. of the Libel; 3 which 

4% is inſufficient i to maintain the Action. 2 
The Chief Juſtice of the Common Pleas, De Gant, | 
c delivered the opinion of himſelf, Smythe, (Chief Baron,) 
and all the other Judges. 


* In this opinion ſolemnly delivered, two. Propoſitions 
cc were admitted :>Pirſt, that where there are two Counts 
in a Declaration, one perfect and the other not ſo, gene- 
<6, ral Damages cannot regularly be given ;—dSecondly, that 
c in Actions for LiszTs, if no Fu N e mw 
6 "Declaration, the Count 1 is > bad. 


/ CO ECG RL ER 


A 11. oy wieter 


8 es * * 15 8 mod 8 rs ; 5 
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charging it it hay + nd 
But 1. was held that a Tiblication vas ſulitle 


cc ftated.. 


© That there a are various. Modes of Publication, Le POS no. 


« technical Words tieceſſary to deſcribe_ it. That Words. 


% may be publiſhed by teaching, preaching, or adviſed 


wy ſpeaking, even where the Conſequences. are high] 
« nal. That a written Libel may be publiſhed in a Letter 


« to a third Perſon (i. c. where it is the ſubject of an Acti- 


rated 15 5410 to a « Tat wth technical a tos r. s mY | 


\ 


„on, and to the perſon himſelf libelled, where-it is the V- 1 


3 ſabje& of Indiment or Information); That the Word fer Taylor vs Hows 


« palam has been held to ſtate Publication -ſufficiently.- Cro. Els: 86t. 


«© That there are in RoſtelPs Entries two inftances of cen- 


R. E. 


. A ian ſor 


«© firuftive Publication: one by delivering Letters to 4. te Caſe. 13. 8. 


„and B; the other, by fixing them on the Door of St. 


« Paul's Thun. That it is therefore ſufficient if there. | 


te be ſtated in the Declaration ſuch Matter as amounts to a 
e Publication (without uſing the formal Word publiſhed :} + 
« and the Jury are upon the Evidence to decide _—_ 
ce Publication be lulkciently * or 50. 50 


if. Jens, Propefiion further n a 4 «Lina me” 
be an innocent Aft; but is ad ah. ame ral 


- That printing a Libel may. be an. _innotent AQ: 7 9 
ee that, unleſs qualified. by circumſtances, it ſhall prims- 
« facie be underſtood to be publiſhing, as it muſt hedeliver - 
e ed to the Compoſitor and other. ſubordinate Workmen- 
** That, particularly, printing in a News-paper adinits of 


6 > Aa 
FE £2 * x * 


ce n doubt upon the face of it: for ® that itſhall be taken P. 655 


%a Publication, unleſs ſhewn to be ſuppreſſed, and. - tf 
6e publiſhed. _ 


© That the Count, for OR to bo printed, confirms the 


Fact of, Publication for the reaſon already given; and that 
* the introduction to this Count connects it with the pre- 


ceding one, it lating the malicious intent to ire ow" p 


party as afor 


That, on the whole, by both Chants: the Publication £ 


* „ Put in Iſſue: which the Jury therefore, in finding. 


generally, did as it was competent for them to d. : 
1 ft « Judge 


* Tr is . that, for additional very important rea- 


© ſons, Publication, if neceſſary. to ſupport. an- Action on 
* the Caſe, muſt be neceſſary to maintain an Information 3 
; 8 2 er 
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ment of the King's Bench was eren p 
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but that a general criminal intent reuders re/po 
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- AQ, þ either by its immediate eben (which beſide, in 


inſtance, is not capable of proof} or by his particu- 


his general intention, whether immediately and ſepa- 
««rately in OBS, bo OE ra: 2.27; 


- + Effay on the Law of Libels. Phe 4uthcr is ſonfible that an 
Error where the Public is concerned ſhould not be diſſemblud. 

1 Under this ConflruG ion is the Maxim 10 be underſtood; Manda- 
ta licita ſtrictam recipiuat interptetationem ; illieita latam et ex- 
tenſam. Not thet a — is to be amplified io oreats & Crime 

able fr particular 
vd in a like ſenſe is !0 


— 


circumflances naturally connected with it. 


- be anderfiood the other Maxim, Propoſſtum agentis Rei Naturam 


non mutat 7 that is, where the particular immediate purpoſe is dif 
erent; but in the execution of it an Aft is dane wi ch js, criminal 


_ by relation to the general purpoſe of the Doer; or where the parti. 


en'ay criminal purpoſe is different from the adual Event, which 


Avent, however, .is @ probable and obvious conſequence; and though 


not" adopted "as 'an End, is adopted by the choiee 5 As 
if' man, meaning 10 ſhoot A. t B. landing by kim. — 
"3 be a E | : WEED | ? 3 


* 
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may corroborate other Prodf- The juſi aud nocelfary* 
48 Exctopti 

& this Species of Eondette rasen Pu e 
| 6c ture. 3 1 To 7 

e If it e eee e 28 

60 circumſtances, on the mere teſtimomy oi a, penſon = 
4 a r . 
i thou V 48S *; 
and Upon which 3 pool als, n 


if EW IM be Fahne. on e 
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When a anal he . — 
this ſhall affect with Reſponſibility 3 . nes 5 


Where Publication may not be oriminuh. 


| Gs After 4 cow Bf of Publication, generally, a 
te tion ariſes not 2 whether the Fads in Eten 


2.3 
244 


„ aged, oral liable Oe 


*. From the ee antes 3 1 —. CORE 5 


Party as te the Fact of publiſling 


e This generally happens when the Proſecution i is 2 aink 
« a Maſter Printer, an Editor of a ePaper or a 


eller. And the Eyidence common! p attempted to be in- 
the libellaus Arti cle; 


“ troduced- is, that they knew not © 
« that they never ſaw or heard it; that they were abſent in 
te the Country at the time of its being; jon ſent, printed, and 
<« publiſhed; * or that they were under 

« times the Maxim i is intimated or ex neſled, Ann a = 
ce ter is civilly, but not criminally, rel 

, his Servauls- 


© The true Rule, which. will govera the morn a 
es the Application, and the Fffe& of theſe and ſimilar points, 


*« vhen tiven, or offered to be given, in Euidence has been 


© more than once Judicially ex preſſed. 1 reſults from the 
enim Naturam immutat rapaſitum agentis ubi Nei Naturg nowfie 


| #4 te criminofa. And thus this ſubordmmate Maxim is reconciled 
thoſe primary ones, Actus non facit reum nift Mens fr rea z 


and, Voluntas et propoſitum diſtinguunt Maleficia. | 
Ry nn I Natwe 


on from Seizure of Papers tenders the A of 


eftr =, 2 
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* Nature of the Subject. In the Caſe of general Service a 
© Maſter ſhall anſwer civilly for the A& of his Servant, 
though wholly unconnected with the ſervice : becauſe it 
ec ig preſumed that he has Authority to reſtrain thoſe Who 
< are in his ſervice from Acts of Mate ce or Negligence inju- 
< rions to the property of others; and frequently the com- 
4 penſation can be ſought no where elſe: but às this Re- 
ce medy is derived from a Principle which does not ſuppoſe 
„% Command or Privity in the Maſter, it is confined to Sa- 
*< 1isfadtion for Damage ſuffered, and extendeth not to Pu- 
4 2;/hment for a Wrong committee. 
e But PRINTING is a ſpecial Emplqyment: the Work- 
© men, by whoſe hands it is to be executed, are not mere- 

“ iy ſeryants to perform the general Buſineſs of their Maſ- 
< ter, but to execute that ſpecial determinate Employ : and 
the Maſter Printer is a voluntary public Agent. to receive 
“ and convey Intelligence to the Public. The ſervants are 
% the hands, or, as it were, the inſtruments by which he 

| “ performs this. They print what. they receive by Autho- 
P. 843. © rity from * him, either immediate or through the interven- 
& tion gf others; either expreſs in the particular, or implied 

| in a general permiſſion or acquieſcence. And the Rule 
„ is juſt and clear, that an expreſs Command to do an il- 
cc licit Act needs not to be proved, when it is ſuffered to be 
e done by thoſe who had the means and obligation of knou- 


#5, Ing, and the power to have prevented it. /f 
Principles on which Di fog or Conſent of the Maſter is pre- 


de Phe 2e Conſent of the Maſter is therefore 

de prima facie of Neceſfity preſumed. General Allegation 

e of Ignorance is conſequently not admiſſi ble Evidence in his 

, favour: but be may repel the Preſumption by proof of 

„ e particular Facts. In the mean time, as on him depends 

„ what is to be received or rejected, and with him is the 

1 active Authority and the Controul, all 17 10 be preſumed 

* 983 © to have been done by his direction which he does not prove to 

V. Burr. e have been done contrary ta it, or in fraud of it, of by miſ- 
Manet. 2688. 4 fal. e e ee 
If in this and the former page a Repetition ſhould 

40 noticed by any who may happen to have read the Eſſay 

lately mentioned, it will perhaps be excuſed ; the /ſenti- 

"cc ments remaining the ſame, and other terms not always 

occurring by which they might be expreſſed. — 


, 88 7 f ESATA FFC 4 4 | | | 
fi non veiat guum debeatet poſit, jubet. + 
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te- Particular exculpatory Facts, Which ma given in . 
| | *© Evidence t0exempt tren Chats a 'of e Piblifter „ 
; Ws 1 Libel, are theſe; © 3 wu 
That he'refuledit Rem offered ; that ie ens ego b in 
4: tinely ſold again his poſitive e e ee ee 
That by reaſon; of ſiclneſs, as in 1858 Aich of Ry 
<< Fever, he was diſqualified from inſpecting the P 
* regulating the ale in his ſhop + Abſence under — . 
« ftanices not importing fraud or néglect; in which Caſe a "Es 
5 temporary Manager ſtands, during "the interval,” At” ' the TD 
« ſame reſponſibility as the Mafter. © e ISO. Gn 
en priſonment is prima facie Lane Evidence: 2 - bitt R. v. Weedfall. 
e _ 88e of Servants to the Priſon be proved, and Li- 
te herty of tranſmitting Copies, eg . Ke. the Ex- | 
3 culpation then ceaſes. 55 
.« And 1 of e as' in al criminal Tales, 
e inieurs a t ae) 
«And ae 8 that a Ni- Paper containing a” Tijbel, R. v. Williams, 
« was printed and publiſhed before” he roſe in tlie Morn- M. 14 G. III. 
4. ing; and that he afterwards ſtopped the ſale of it, is RPA ya I 
-« not Evidence ſufficient to acquit, though after Verdict it . 2 2 oP 1 
is proper in mitigation of the ſentence. © © „ 
"+5908 98e a Linen-draper allowed his ſon, veins «Brig: Salmon? s Caſe. x 
. ter, to uſe part of hop to keep Pampblets for ſale; Hil. es . 
te in the abſence of the Ton a Pamphlet was called for, and. N 
„ the Father ordered pis Niece to look it out and give =. 
cc the Publication being deemed libellous, the Court grant- 
ed an Information againſt“ the ſon, but not againſt the » p. 645. 
te old man; who, being, ſo far as hen appeared? to the 
* Court, no way concerned in the trade; Bis ignorance of 
* the Nature of the Pamphlet wag conſidered as à fair ex- | 
* cuſe ſufficient to exempt him from the information = 
8 Evidenſe of a Booßſeller's Name in che Title- Page, IR, — 
« t Evidence in itſelf to 9 5 8 him as s Publiſher? 6. n 
out its being ſold at his hop, or any other Att of Pub- 
e lication. It is ſaid to be a common Practice among v. Burr 2666. 
% - Bookſellers to affix the Name of a Man of Eminence in 1 
© the Buſineſs without confultitig” Him and even were it 9 = 
« otherwiſe, it is evidently in itſelf a circumſtance. which 
% may take place without the previous confent, dr even | 
* ſubſequent e of the a whoſe n name i a | | 
| . 1 ed. Ku 5 2 N 
3 From the atoguble Cauſe hoof 80 Baleal, * 
« Publication: on Which a Defendant may de convicted, 
a alwa ſays "Wekuge: hems mag either” MO or en 
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A. „ 


A 
Ph. b _—_ 1 Bat is not legal Fable ee be convicted 


Publiſher. Fg may” be alluſtrated by: a Cafe where 


the fo 2gainft 2 —— 22 
. "RM * SEE wo Motion fo ney Fin 
N. v. Hark, in ame @ yum, v 

| _ 2. E. 1275 though lets, circum ſpett i 
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| he 50 of 
Deſendant, as Clerk! to the Saciety. 
t ber Maid for a Copy of che Entry, 
« E was Pp ta her by the Defendant, and was 

- - 5 the only Act of Fublics tion in Evidenges She moved an 
0 Tnformgtion, which was denied: whereupon ſhe prefer- 

cc red an Jndifment, which was found at . ſeſh- 

* ons, removed b certiorari, and tried at the Aſſiz es for 

be that County before Mr. Juſtice Cliue, who left x to the 
* Jury, and „ found the Defendant guilty. It was ar- 

cc gued to be irregular to leave it to the Jury at all upon 

B. v. Raine. 6 ſuch Evidence only of Publication; as Delivery of a Li- 
5 Med: 167 ce bel by Miſtake will not be Publication of it when another 
dee Paper, not libellous, was intended to haye been deliver. 
ed, becauſe there is no libellous intention; ſo here the 

Fc Delivery of a Reſolution of the Society, of; which the 

. Proſegutrix had been a Member, at the Re queſt of herſelf. 

The Judge declared himſelf Ciflatisfied 1 with the Ver 


"GE % as. merely a piece .of Diſcipline; . they ſor that reaſon, 
6 e a de en enen e en Sark. 


pr Groynds which 2 fupport the Rule, that 
#84 cannot, juſtify re e, 5 


h 0 the lic 
1 proper * 275 ro (open 3 Fan N 


e We have ſeen that a man cavgot give the. Truth ofa ry 

FP. 847. & vate Libel in Evidence on n Indictment or I 8 
1 e have feen that for this Rule, as applied to. Private 
Y-apta, 636, 9. < Libel, a very ſatisfactory Reaſon “ has been given: but 
cc it is: applied alſo to Libeit againſt the Government: and 

** for fuch application, it bas ſometimes been arne 


10 Go VOY would e e 


ente. 2 


be dict: and the whole Tranſaction appearing to the Court 


Bot he” Jpgisesgon gf this Kite, In rſh 
« Charge of public Libel, ſeems to depend an Reaton 

In a free Government, "Tranfactions which concert the 
e Public are, and ought to be, Matters of public Notori- 3 
« ety. Animadverſtons om them; if not thrown wantonlß, 
« and at Random, muſt correſpond” with known Facts and 1 V. ſupra, 
« with clear Principles of theConftitution, The Jury has 1. * 

« a Right to decide on the whole Matter. But, as was 

« aid before of an higher exerciſe of popular Right, 4 it 

% may here be obſerved of this, that the true and only 

« proper Defence, on ſuch an occaſion; is not of a Naturs 

ee to call for Proof by Witneffes. The time, the circum- 

te ſtances, the facts to which the Publication refers, the © © 
ee ſcope to Which nn ny ates. ſpeak for themſelves; - .. © 
ee all, under the general „ r 
« ry. The Truth to be proved, where Publications con 
e cernitig Government come in queſtion, is genefallyy a 
& moral Trutf: not whether the Facts exiſt (for if t e ; 

e remain to be proved, they ought not to have been afſert- 

te ed) ; hut whether on Fas of public Notoriety the Prin- 

« ciples and Inferences are juſtly applied. Now this can os, IT 
© neyer be a Matter of e but is directly and ab - al 

* ſolutely to the Knowledge and Conſcience of the JURY. 

* « FULLER's Caſe, where Lord HoLT would have per- * P. 848. 
4 mitted one to prove the Truth of his Allegations by Wit- Regina v. Fol- 
ce neſs, had he been able, has indeed been offered s an 77 3 
* Authority that the falſehood of a euBL1c L1B®L, 4s to V. fopra, 455. 
« FaQ, iseffentialto'the criminality of it, and the Truthof 2 
* it may be proved by Witneſſes. But that ſeems to have 
* been à Caſe” of Seandalum Magnaum bn the Statute 
4 againſt ſpreading f@//e News to the Slander of great Men: 

„ and in that inflance it ſeems. neceſſary to charge the Falſe- 

* hood. But in Inditments for ſeditious Zibels, Falsn, © 

in the only ſenſe in which it ſeems neceſſarily applicable, _ 

* is, for the reaſons given, included in*mabicrous ; 12 =_ 

1 falſe is not unfrequently omitted in fuck Indict -- 
ments. Ry $9 YER ARGS SRL HI; EY * ) as + "FA 
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We have ſeen that # Convictfon for's LIE dbes bot, 
like Perjury or Forgery, offences which come Within the 
* fri legal Idea of the Cine falf, incapacitate from m 
" Teftimony ; becauſe ſuch "Writings do not neceffarity af 
A ConviQion on a Charge of this general aud "delicate 
„Nature, which, according to times and ſeaſons, may be 

* the reward of Compoſitions of very different 9 
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it #1 the Charge tt which the Fg 


bi 1 Poier © on. 2 e ag. in every other inſtance, | muſt 
«© apply to a Charge ſu ciently apparent on the Record: 
v. R. v. Roſe- 4 by way of Recits!, if it be intoductory Matter of gene- 
well. e otoriety, in reference. to, which | he expreſſions y 
IV. St. Tr. W are criminal; by Way of Auer ment, A. particular Fatt 
„ previoul] eftabliſhed, in application. to which 
1952. 0g, . be conſiſts the crimina ity, ſo as to authorize the ſubſequent 
d inuendos, by which the particular import and criminal 
6 W e of the Word is explained, in Ganformity v 
| "c uch particular Fact precedently àverred. 
5 In tbe Caſe 988 not many gate back, the fer 
St 7 ve ment was, that he . waliciouſly, adviſedly, and trai- 
3 8 terouſiy publiſhed a falſe. and traiterous Libel, in- 
| „„ Ore ls 4” Judjeo, Fox, Populi. Vor Da, of 
„ and concerning the Perſon, in the Life of the late King 
e LA. 28 Lea F. James the e pretending Ps. 'Prince of. Fats, 
e and fincehis Deceaſe pretending and Apen * 
„ ſcheſtyle and title of Kine or ok Bt > 
. And without this Averment the e explaining the 
5 and an to mean e had wth Wa e. 
F an Vain. 4 


e e Taſtance if lee an he * 


| 5 338 i was a ſimilar Averment in Ti udhia's Go 
5 =o, arr i . that he ubliſhed a nile e concerning the Royal 
IV. 8t. Tr. 660. *© Navy of this Kingdom, and the Government Us the [ſaid 
"> 66-Milos; 

In the laſt Caſe whigh received the Opinion of all the 
R. v. Horne. Judges, on Error, in PARLIAMENT, the Novo and 

Boa ee the — of this Rule is fully illuſtrated +») +» 
B pc. | - * There the 8 2 that the Paper i in. queſtion 
11 May, 1788. ce was publiſhed 11 Majeſty's Goveruw- 
Cowp. 672--89. ce ment _ Emp _ per ts his Troops : with an Introduc- 
Comp. 672 Eo tion, charging this to have been done with an intent io 
se cauſe it to be believed that divers of his Majeſty's inno- 
7 cent and deſerving ſubjects had been inhumanly murder- 


* ed r * ſaid Majeſty's Troops in the Province, Colpo 
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« AMERICA. | 


In. the Caſe of Satheverelly who wass 
« mons prsached, and afterwards: aui by — — Sauer; 
« which he is charged to have # Med and. maintained that Cate, 778, 6- 
« the neceſſary: means-of r [x REVOLUTION were I 
« odious and un juſtifiable, —the introduftorgArticles recites | f 8 5 
« the REVOLUTION; though an Bent of the greateſt, | ES 
« moſt ſplendid, and then . but it recites : 
it becauſe the Aſſertions imputed” to the efendant were 


„ not criminated as general Propafitions concerning the 


« Duty of ker and the ho gre of Nele „ 
« but as particu applied to e Revolution, — --- 
« jng that — Reliſtance as the means of elke ding $4 
K 3 Revolution was to caſt black and odious Colours * P. 851 1. 5 
« upon it. No it being notorious: that the Revolution | 
« was eſſected by a national Act of Reſiſtance, theſe ex- 

* preſſions were charged as equivalent to aſſerting that the 
5 true Colours of that Event were black and odious. And 
*© therefore the means by which the Revolution was effected 
are recited in the Introduction, that it might appear upon 
the Face of the Charge in what reſpect thoſe. * e 
66 impaed to the Defendant were criminated. 


Clan. defedtive, for Want f dvement 2 


ce The Caſe ok the Dean of S7. Aub went upon tho R. . B. 
« want of an Averment,” which ſhould” have pointed the Shipley, el. 
“ Application of the Dialogue there charged as libellous, hr. 1763- 
Fc — ſhewn with what particular reference the abſtract Pro- 

c poſitions contained in it, concerning the Neceſſity that 
the People ſhould learn the Uſe of Arms, and their Right 
4 to 4 themſelves againſt Mal-governwent were erimi- 
** nated as a Libel, 

That Indictment ſet forth the Didlogos; and . 
* it to be of and concerning the King and the Government 4 
«© the Realm. But it did not refer the Application of 1 it to 
any particular Caſe or ſuppoſed circumſtances. © 

«© Where the Criminality is expreſs and-aſcertained on 
the Face of the Publication, there needs in ſuch Caſe no | 
© accompanying Recital, Auer ment, or Inuendo. But this Covp 683. 

6 « only can happen where the Libel is direct and expreſs, 

and both its criminal meaning and its particular object | 
e ſtand clear and unambiguous upon * the Face of it, and “ P. 852. 
. 2 Crime is ne W 'of other circum? 

* 8 | e : W 
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Maver chops 1 libelous mof wad e 
22 nt op : 


Nen « Where. u Lain. ie charge 3 
E A #s /he/lous, muſt appear on the Record: 
XI. 334+ c either the nor muſt be averted; and then the Ward: 
EY ce charged muſt be proved verbatim a kterafim, moſt pre- 
4c ciſely as laid; or the purpuri end c, and then proof 
of ſuch criminal expreffions as charged muſt be made 
6 fubſlantially, though not literally... Bat the whole Publi- 
cc cation, in which the fappoſed” libeftous dren 
2 F — 1 
ye no libellous matter of à pa pecifi- 
sc cally different from that which th they by bows 1 Bat 
« they may give in Evidence aner parts, fupporting and 
«<: corroborating the importance of thoſe which they have 
cc expreſsly laid; and the Defenntans may give in Bvidence 
c other parts, or the whole, in explanz#tion. ' 
„ Thus the Charge, the Allegavion, and the Profs to 
66 « ſapport it, are fixed and determinate - and thus it is ne- 
4 ceſlary; for the fecurity of the individual and the com- 
*© mon Freedom. Nothing would be more deſtructive than 
&« if a vague Charge were pertyitred to attach ieſelf to ſuch 
| floating Facts as might riſe in a OS Sea of Evidence, It 
* P.853. © 1s neceſſary that tho Defandans know to what 5 — 
| 7 Point he is called to a + that he may not be | 
ec vided of his juſt Defence; it is neceſſary that the an 
cc ſhould have one definite object to which with undiſtract- 
cc od attention they may apply the Evidence, and that ac- 
«e cording to the Facts found, there ſhould exift upon the 
55 Record a clear and eee Reaſon for the neceſſary 
c“ legal Concluſion, which m ae only aſcertain and limit 
the Principles of the Decifion in the particular inſtance, 
ce but remain as a Beacon to Poſterity.. gents this Cer- 
< tainty, which forbids any ſentence ta proceed but on 
$4 Proof correſpondent to juſt, general, and ſettled Rules, 
on a Charge diſtinetly fet forth, and accordant to the 
e Quality of the Caſe as by Law declared, conſiſteth the 
f 40 iſtinction between a 3 and a Go- 
* vernment of arbitrary Will. 


Single Exception 0 this Rat innate. 


6 . 3 ba indeed "EI one 3 * to 


in this Rule that * Matter mufl appear on 18 


t 


1E raw OF FVIDENER« | | 


« byt this zelates to 3 particular Courſe of Proceec 
« of which ſome mention muſt hereaſter SO 


Of Erin as it hated 70 Fan or . | 
PLICES, and . * Fame 6 in. 
1 ſecond Degree. 


« We have nn Fuilenc FTIR to moſt of | 
« the principal Miſdemeanours and capital Oſſences, with 


« reſpect to thoſe by whom they are adually artery * 5. C. 1. 
« The Order of the Subject. naturally now _ the. Ul, 


« Conſideration of Aceeſſaries or Accomplices.  ” 

« An a g is properly. one whole criminal Ch 
« conſidered as ſubordinate and ſecondary to that Fe 
5 Fe Perimeter of the Crime. 

e is either acceſſary before e or after the Fact. % 

« Before the: 2 by Ne adviſing, or contribut- 
© ing to the means of ing committed; 

« After, by harhoaring or aliſting, the Criminal to 
D to be inch ; or by other ſimilar 
e In the extremes of offences, alike the leaſt and the 

eateſt, the Law excludes the Conſideration of Acceſ- 
4; a ae, and regards all as Principals ; the ſhades of Dif- 
« fexence being regarded cuane/cent in Treſpaſs from the mi- 
« nuteneſs of the object, and in TREASON, (independent 
c of the Magnitude of the Crime in any of its Degrees 
« which might be ſuppoſed nat to be ſenſibly varied by theſe 
« nicer Diſcriminations,) the purpoſe,, with an overt ARt to- 
© wards the execution of it, conſtituting, as we have ſeen, 


*© the complete * offence, this purpoſe equally extendeth 10 P. 


ks „ Apis Wann 7 LOA Comm. 


TO | 


ws EC T I 0 N by" of 
"of AGCESSARIES beſore the Fact. 


cc In e there can be n Acceſſary before the Comm, IV. 


tt Pact; becauſe that implieth premeditation, which con- 
* fiat the ſpecific difference between Marflavghter and 
tc r. 

% An Ac css AR before the Patt could not at Common u . 
Law be put to his Trial, (unleſs he waved the exemp- . 
te tion,) until the Principal were attainted ; and therefore 
2 W We the many * won * WO - 


* 
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446.5. 


1 ; rs . — of the Felony, and could only be convicted of an 
high Miſdemeanour; though the Principals in the ſuppol- 


| 7. 


2 


c. 9. 


4 8 ->4 r 


P. 853. 


be conduct, on the former Trial, ſhall prejudice him, from 


- 


<6 from the ſuppoſed Acceſſaries to the Principals ; other--, 


83 « ye 
5 pre- Ac 
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How a Party A as u Aebi may controver the Guilt « F 
fir | of the Suppoſed P rincipal. - & ce 


* It is of importance to aſcertain how far ad! 1 Pro 
© SARY may call in | queſtion the Attainder of the | Lppoſed 


, Principal. 


„ The ſolution of this point is not a little depenc ent on. « 
« the Nature and general Rules of Evidence. | 
On the Trial of the ſuppoſed Principal, the perſon, 
ec vyho, after his Conviction, and the ſentence which at-, 
ce taints him, becomes chargeable as Acreſſary, was no 
< partyto the Proceſs. 
* He could take no advantage then of objeQions either. 
© to the Evidence of Fact, or to the Concluſion * of Lay 
*© deduced from it: of courſe no negle&, error, or miſ- 


ce controverting either the legal Quality of the Facts, or the 
ce relevancy of the Facts proved to the Charge on which be 
ce was indicted. e 
ee Such was the Cafe of Macdaniel and others : white he 
cc offence of the Principal not amounting to Robbery, be- 
© cauſe the Party ſuppoſed to have been robbed was guilty 
© of a con ſcheme of villainy by procuring bimfe If to 
ce he thus aſſaulted, and goods taken from him, in order to 
«. obtain the reward under the Act of Parliament for appre- 
«© hending highwaymen, the Acceſſaries, by procuring this 
e ſup! — Robbery to be committed, were neceffarily diſ- 


ce ed Robbery, Ellis and Kelly, being ignorant of the Con- 
ye „ Tpiracy, could take no advantage of 1 and were conſe- 
uently convicted; as Kidden, by the procurement of 4 
Macdauiel, with others of theſe” Wretches, was convict- 5 
15 & ed and executed for another ſuppoſed Robben. y 
. The Indictment, in that Caſe, being on the Statutes - 
150 c- againſt ſuch as ſhall © maliciouſly, counſel, hire, or com- 
ce mand, comfort, aid, abet, or aſſiſt, it was contended , 
ce that there muſt be a perſonal, immediate communication 


a «> nn © 


ce -wiſe there could be no Acceſſary. 5 | 
5% On that Verdict it was found, that che perſons who - | 


og, 3 committed the ſuppoſed Robbery, had * no con- 


$25 | verſation 
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« yerſation, previous io the Fact with the perſons charged as 
« Acceſſaries: nd that the immediate procurer bad 


led: - 
« them on under the pretence of another deſigu ; but it 
« was agreed by the Judges, that the: Priſoners could not 
« avail themſelves of this circumſtance, it being part oſ the 

« original agreement to which they were privy :; and that 
« had, in point of Law, a Robbery been committed, the 

« Facts found were ſufficient tq have charged them as . 
ce ceſſartes. A e n,. 


. r 1 i 5 "IE" * , 21 2 8 un hs * 0 
Pit R 1 . CE > ta S. 8 > 4a $48 * 7 2 Ft A ; | 
Procurement does not , neceſſarily. imply am immediate 
munication between the Principal and the Acceſſary. 


« That at Com39n Leg, if £, order hs ſervant 19 hire- | 
* ſome one to murder B. and the ſervant, according. to 
« this general. command, procure a perſon who perpetrates 
« the Murder, it is utterly immaterial whether the Mur- 
4 derer ſo. kired was ſeen by A. previous to the Fact, or 
« ever had any conference with A. or received. from him 
« perſonally any infiructions, or knew that A. was. his em- 
ec ployer. . f the tiring for this atrocious purpoſe. be traced- 3 
* to A. he is, on ſuch proof, an Aecgſſary before the Fact. 

And that the Words of the Szatutes, in this particular xr jag. 184. 


* 


« inftance, are ſufficiently comprehenſive to include thoſe on 1 Wen. 


„who at Common Law would have been compriſed as © * | 
Acceſſaries before the Fact, by procuring” à Felony ; 47g. 27211 
„without immediate communication with the perſon by 

« whom it was committee. f 
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Party procuring is Principal where the immediate Actor is in- 
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norm. 
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* Act, if a man procure the death of another by the in- 3 
A [rome ey of an infant, who has not attained “ diſ- y* P. 7 8. 
« cernment of good and evil, an ideot; or a lunatic, he 38. 
cannot be indicted as Accelfary ; but though abſent when 
2 the ſtroke was given, may be tried and convicted as Prin- 

| cipal. „„ 04 E231 F 8 . 18 ee &-4 


e it Pojſen, under preienes of Medlelge, be given Fo ibid. 
„by 4. to B. unknowing of the murderous intention, to l, %% 


de delivered to C. B. innocently deli vereth it; C. taketh 

: 8 and dieth: A. is Principal in the Murder; though ab- 
en, | Po PA 5 „ 
* If A. procure B. to prepare Poj/on to kill C. who ac- 


© cordingly doth prepare it, and cauſeth it to be delivered 


* 0. pho taking it dle: E. in this Caſe, by mingling 
. | | 4 is 


'* As there can be no criminal Acceſſary to an innocent 1 Hl. . p. c. 


» > 


e the Poiſow is\Prineipa Aarhus ie 3 
„ knowing its deadly Quality) and A. is * daes 
4 the Fatt: but if: had alfed in 7 12 Poiſon, 


«+ wen 4 alſs bad been Privoipet with” Big Sieb has 
% contributed their equa? Hare to i cr de which, unde 
Rr ANION +" 


* — 1 * 
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eg phere the 22 is ſadly the fac,» e. 


3 


— 


66 A Man ws 3 3 50 F — "i 
<< flantial > way be Accel is the fame with that 805 


c Hs rr or commanded. As if A. adviſe B. to 
e . and B. foi ſaneth C. whereof he dieth, inſtead of ſhoot- 


«+ ing him ; ak. is acceffary. to. this Murder : for it is the 


© {ame Felt hich he A ige B. to commit: and he fhall 

<< never be a to diſcharge himſelf by 5 elo- 

© nous intent to have been executed. by means different 

6c: hs a tg 4b 20 
nn, „ Tanks v. 2 N 

a . N 


1 H. H. P. e. 
61 


111 tub. 5 51. 


© ſequence probably to be — the Law: will not 
40 all him to limit or a his own | 
| ati. ont onder 3 


: C to ſhoot Ga and B, by miſſing his aim, ſhooteth | 
* N e A. is acceflary to the Murder. Who 


not to counterbalance the plain Analogy of — and 
e * Law.“ 


2 eee 10 = CN, 


Conſequence of an unlawul port t 


Again, a Man ſhall be anſwerable as C 3+ 8 if 
* 4 the FaRt i in Evidence againſt him be a probable conſe- 


* quence of the felonious or unlawful Act ordered or ad- 


* e 2% if 4. being affronted by B. ordeteth C. to lay 


« in wait for B. and to give him a ſound beating: C. do 
« fo, and B. dieth of the beating, A. is held acceſſary to 
*© this Murter: for in ſuch caſe, where death was a con- 


« And on this Principle; it ſeemeth that i 


<« is ſuggeſted to the contrary by two great Writers 


« the clear Reaſons of the Author * Dikourts on 
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6 Tt is. e ce is, one 


« a Murder to be committed, and the ape whom it is 


another; for a 


© And the Diſtinction is approved by that eminently ju 


te dicious and learned Repoiter; who gives inſtances to il- 
« luſtrate the diverſity. As where a Robbery is command- 


** r by 


; - 
2 : 
473h. - 
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© ed the perſon to be robbed defending himſelf is nur- 


e dered : this ſhall render the Adviſer of the Robbery ac- 
* ceſſary to the Murder; for it was a probable and natural- 
© ly connected conſequence of the Command or Advice 
* given: or if one is perſuaded to burn the houſe of ano- 
ce ther, and the fire catches an houſe contiguous, the Procurer 
te of the firſt felonious Act ſhall alſo anſwer as Acceſſary 
« for the burning of the contiguous. Houle : but if one be 
e directed to ſet on fire the Houſe of 4. which he well 


© knoweth, and he wilfully barneth the Houſe of B. this 


* ſhall not charge the perſon who gave ſuch original com- 
mand as Acceſlary; for it is neither purſuant to his di- 
| To 
O24 26:4 FA : 
Perfon indified as Acceſſary to ſeveral, Evidence of lis f being 
Acceſſary to any proves the Indictment. 
* Formerly a man could not, it was held, be indifted as 
e Acceſſary in the ſame Felony to different perſons till all had 
Vor. II. 5 © been 


4 


1 ls F = 5 dach as ſhall alter have been ate 


Bu ah 4 2 * * 
0 3 * 


v. a ws 


. 


1 H. H. P. C. 
626. 

2 Hale, 244. 
2 Hawk. 273+ 
Kel. -&, 6. 


3 E. 11. 


Coron. BE” 
Contra, 5 
? 


. 159 roved to” 5 


8 e . 1 307 2 


y "—-quitedss Principal may he indiQed/as' Accellarys }. 3843 


a7 


* P. 862. 


* wo 


l 9 


6 been @ ? tainted ; but th 
<< wie” c © the r 2854 


. Seger luce ent ts convi 
& red as to! thoſe; conan ana 


44 $4 53 he 4 TIES 142 18 nad Þ 


195 2 Y. 2 * 
*% wad os N Si ” 23 goal 185 8 


ein * 


1 E Fs the Law: th 
2 before th 


by 188 


3 


af A ah And the "Felbdy 1 rmei al TIN in 5100 Con- 
i > rh ſideration, a Aiſfindt ande different and pecifc 


0 Nature from that: of; [the/Acce  1$10Ws Perſons are 
© indicted as Principals, andthe © Ev dener proved one Ac- 
deſſayy, he muſt be diichargech on the- Indtetment: be- 
cauie: he» is Not proved te have donetlie/Fadtjowhich is the 
Crime laid in the Indictment, but to hayes abend the 
doing of it; and „ it is thought” that they came to be 
diſtinguiſhed: when the iment öf the Murder Was not al- 
lowed* to be Muir, as it formerly had bees a the 
«Event a&üally followed; for andfthily* e 5 to 
murder made'the- complete Crime, , if manif Re 
purſued by ſome overt AG, as it 00h e. 8 PC Way in 
Treaſon," here, for ar eauſ6;” Mer bar * BY have 
<| ſeen,” be no AKebeffhries 15 e apy! e 6976 


SHALE if pee 1e. «F901 ; 913 101 „ 


as; "I #F aL a 4 W rb E 70 Anon bunt 
rena eee n W 3 


nene, 815 263 14,97 e x vet Sache 0 105 ee 

uk £ But, on account of tis di tina Sanbe lde ede 
4. 10 a legal view, if A. be indictod as: Printi pal and B. 
% as Acceſſary, and both be acquitted, Bnmay ſtill be in- 
27 dicted as ap ere ro % a e 3 er 


35 T 
S oe A SO” 9 67 6 enchbied 6s mt 421 


RA. * 


a by a denen Opinion, ee Fave ac 


3 


8 wagons f non 


1 nin 11 1 0 

5 On the oth er hand, it ſeems tohave been held, 2 
& ; any luſſſeient reaſon, and indeed in * repugnance to the 
© Ru and its Principle, as laſt ſtated, thatc{if A. be in- 
& dicted as Principal and acquitted, he canned aſter be in- 
te dicted as Acceflary before the Fact: for that it is in ſub- 
cc ſtance. the — offence. It is the ſame in a moral view, 


cc which 


cc tis 5 gs ape, den of à Count of 


He ee a * KY 


A + 


C 
C 
c 
c 


* — 7 


; 


„ whid 7 1 hes 4 a FE ER iy 1 . ans 5 8 | 
cc "nd as they ſpecially differ, as 4 perſon under an c oo 


„ ment as, Principal cannot be con icded en Prices 

os merely proving him to have been Acciſſary ore the Fuck: r e $ 
« — as an Acceſſary acquitied may de fill indicted . 

« Principal; the atcumulative force of all theſe Ruleés, an e 

e the common Reaſon on which they are founded, ſeems "3% hi 

« deciſively to authorize the ſentimengof Sit Michael Fo Mer, 

chat one acquitted as Principal may be OIL 7 18 


46 


„ 


* SECTION: te.” ſg . s 


| Of deesgtgats- after the Fact. 9 55 


- ? ; 4 2 73 8 
F." Þ 16. 2 I £ 1 


KC „ «8188 after the Fog; dee arte 
0 ing, or aſſiſting to eſcape, fall within the Rule of Aecef= 
© ſaries before the Fact. It muſt be proved that they knew 5 8 
6 of the; felonious Act,xand that they knowingly harboured, 14, 
or gave - <9 pomp Ras TN the g nn 


o 

« « commined. „ 444d 3154-5 eee 
4-545 ien FHAQUOK <3 „„ 4111 * ' 2 
7 I 1 1. E a 4. 5 2 | 24% * 50 E I 1 


| 0 Re 14 dong þ ld Obi 1 
0! ee m wee val be fit attained on Records, tas STE 72 


RE 22 * 15 
ce And 3 the Feoay of he Principal profit in this 
inſtance, even with greater reaſon than in that of Acceſs 
© {aries before the Fact, appear attainted upon Record: 
te otherwiſe for the mere harbouring of a perſon, after wards 
t found innocent by judgement of his Peers, another might 
„be attainted. The Proceedings, therefore, againſt the Lady 
Liſte have been juſtly reprobated in the ſtrongeſt Terms, p. Cr. *.. 
te as not leſs contrary to Law than to Humanity: tor” al- 


though in ſtrictneſs there can be no Accetiaries in Treaſon; 


te yet, till the attainder of the ſuppoſed Prineipal, all whofe 

© Guilt is dependant on that, are within the juſl and equi- 

* table Analogy of the Rule concerning cunimon Acceſſa- 

* ries: and accordingly in the Rever/al of the Attainder of 

Lady Liſle, one of the  Caules of Jllegaliin recuted is 1 
te that ſhe was indicted under an irregular and undur Pruſe- „ p. 86 
* cution for entertaining, concealing, and emo ng Join | W. & 2 

by Hicks, Clerk, a falſe Traitor, knowing 1 be luch 3 n 
* though'the- ſaid Fohn - Hicks was not, at the fn i= of the + <.,:5-.5 4 
6e Trial Res the ſaid Alicia 19955 attainted or, Ped of 74 A 
ac any ſuch; Crime „577 ISFTUEFL'E — „ 


| * 


* £ "T4 2 Ka . — { . "| . 1 1 
"T1 Tr 3&1 * 7; 5677 541 1d Y ih} 3. 33 2 * . 


# Tmproperly Alira as 4 private A4. OG rome By 3 & 4 8 : 


eration: gf public Law of the: firſt an myſt geen 


ance, * T — 1 A. eff; u. 
; = Co Be + 
5 « A 


"I 39k 


2 44 3 + 
- 2 * 7 . £ ** f k. 
x £ N 4 * I 27 P 
- l . : SS 4 F 
Tu _ Pi 4 th 4 „ 4 ** 4 
Pe 1%, . „ 
2 8 8 e 2 1 ft al = 
wb 0 a 2 MIDI a the. 9 ps — 
——— — — 


ys 7. 


fy. cen 3 
II II ſt. * 
Rat. E. III. 


Ns. 37 E. III. 


n e e e 
822 her Huſband; for ſhe is er. —bef 
ce the reaſon, from the nearneſs and tenderneſs of the rela- 
. tion, to a& under his 'Toercion. But as Reaſon and 


"<< 


Ty Hawk. 320. et Humanity malte a Dow progrebs 1 when imagined £ olicy 


a? 


| Ibid. 38. 


P. 865. 


BJ 1s oppoled to them, this exemption is extended to no 
EE Other relation; not even of a Child's in filial anxiety for 
the Parent, nor of a Mother under the Agony of - Alke. 
tion for her Child, nor of the Huſband thus protedling 
= his Wife ; but all theſe are Hable as eur Aer the 
ec Fact. 5 110 H 
* Lu is obvious; den 5 hath been ſaid, that the 
4 Felotty muſt be complete, and the Point which aſcertains 
< jt to be ſuch muſt have Rien place before the-harbouri 
« and afbfting of the offender can render any one an Aire} 
arp after ii, Fact: and therefore if: one giveth a mor- 
ce tal wound to another, and” fleeth, the + concealment of 


IV. Comm. 58, te ſuch offender before, death happens in conſequence of the 


F. cr. L. 365. 


Foſt. 351. 


£- wound will not render the party ſo concealing an Acceſſa- 
cc ſary; for at, the time of the harbouring of ſuch delin- 
Fr Hay.” it was contingent \ whether there would be any Fe- 
on 
the Trial of an Accelſary it is not neceſſary to ſet 
8 forth the Detail of Evidence againſt the Principal: it 
#6 is 5 to recite the Record of the Se 


* 41 BF nne 
en 065, e CP" 1.0 N . 2 
r 23 a 3 ofa $415 8 FI df 
e PALS in hae 2 Bae mne bear, 
— rly ; . | 4 9399997 Je 1 ho 


+45 "6h 18 45 £ 


65. 13 A YATES! % 7 +; "x 25 5 
is ch If a al Serb ſet out on an unlawful purpo fe an 
Act done by any of tem, in proſecution 'of fuck þ parece 


e 18, in bn kr nekfen of Law. referred to the whol 


F. 866. 


Foft. D. III. 


C. lit. 5 6. 
IV. Comm. 


C. 10, 5 9. 


e . Wr Reg. 


p. 61—3 . 


The Reſolution to go and maintain by Fenex 54 wi 


200 lawful p urpofe againſt all oppoſers is the Groun® of this 
2885 om — 2 Relotarin ef be Either hape g 
4 e 
e A general articipation in an unlawful 4 wil 
* not include thoſe as*Aiders and Abeters who are preſent 
„ where a Miſchief is done not naturally Ka gr oh vie 
c the common object of their Enterprize: *. AY 


DIY \ Si at e 


'+ Receiver of ſtolen Goods, who is 4 Felon by Statute may bt 

25 8055 4 1 hag gh the Priviipal be not wet 

 convi or, af a fab ſeguent Status expr 77, cannot 5 
5. KER {6 48 (0 be — pre — ogy oy it © 4199 

"4 Eftimatio — dolicti ex poft facto nunguam . 

ce Mind 


_ —— nm —_— — ed 8 rn 


NN xx „ a a a a. 


_ 


ce 
(e 


d 
5 
* 
d 
y 
0 
a 
8 
* 


1 


40 And, on e the 8 the Cale V, fapra.. Sh 


Ph 
« already cited: and alſo, in another, Where three ſob 2" TY = 


te and the third ſtood with 4 drawn ſword in his hard at om 


« diers went to rob an orchard ;- two, got on à pear ttee, x 


© 5 Oy 


52 


« the Wk The owner 's ſon coming by collared the man Ole mY 


« at the gate who thereupon ſtabbed. him: it was ruled 
ce by Holl to be Murder in the man who flood at the gate, 
cc 1 that. thoſe 1 in the tree were innocent. It would 
cc E Ken he, i Mel had all come Waben 
& with a general reſolut ion agai oppoſers. . 11 

cc Perhaps ſome circumſtance is omitted in this Caſe, 


« which might prove, on the Trial, that the third man 25 
« might go together with the others into the orchard; and 


« might after wards poſt. himſelf as Centinel without their 
ec knowledge of. his. ſtanding there with a drawn {word-: 
s otherwiſe his, dne in itſelf ſeems to 00 been 


tc Evidence, till contradis6 ded. by other proof, of 4 gine-. 
40 ral 11 5 of refiſlance, and fit as ſuch to have been 


« left to the 9 ®, . hens. * 


1 fe eee e 


F# # i 1» D 2d 15 14; 1 y 4 5 $48 « * AT; ; 5 7, 5 4 Y 79 * 4 5 Z * 
33 % RH JIA! 14 &1 E 3 : 
: IRIS. pH daldie. Preis. | A 3 


Nene 


6 The Preſence which fl ſhall "ances a perſon a Prinatpat 


* in the ſecond Degree as preſent, aiding, and abetting, 


(6 may be. a e one; it it does not ae to be 


„ 


10 reſt of the company being in other paris of the IgG ; 
#2 Was Fake TO in all 


7 4 ' ri] 7 


2 28 * 
. * 1 8 - 4*4 A 
Sp | : 2 — ; 
A. et; LF; T * III. WR * 
7 218 74 1 he ys „ 57 x ” 


Is * Caſes 1 a Perſon. ent nd 6 encoura; ing 4 
Ss rates in 2 rs, w 2 


LAS? vor ef, ts ; 
45 1 


t has been A point of. ſome Nicer to. Ae ö 


e where, Rvidance of being preſent and encouraging, or deli- 
4 E in nen 1 ding, Thail n a perſon 


es! * | 


ut 7 


Fry H. P. C. : 
” He the AI in _— park, the Lord Dacre. and the Moor, #6. 


TS 
_ 

Ld 
& 

1 

7 

D 
C2 
4 
PT. 
"FF 

5 
_—_ 
1 
2 
Mp 
<4 
, = 
"= 

1 
1 
ny 

- 
1 

* * 
A 

£5 
0 
A 


1 1 * #: Buhl as n Principa 

WM „ Charges it ſhall rants him. e 

ves Fe 5 _ 24585 "On the Statute of Sabbirig; hs pas ning wad wht 
Kr age and * though Prineipals in e enn at Common Latwv, are 
r . admiffible to their Clergy: the intent of the Statute ap- 
5 77 "7 pearing to have deen to itingeiſh the Perſon who aGy- 
Sar. “ ally gave the ſtavp. FOES ITY 
n Cafo*of Robbery in - Dwelliig-hoalts; which 
Frame aod 3 te would not have been Burglary at Common Law turns upon 


Finck the wording of the Statate." A perſon who did not en- 


Pro, Car, 473, ter was not guilty of robbing in the Houſe; and. there- 
3 Nob 4 W. & N. EM tore was not ouſted: Land Clergy 41 a fubſcquent Sth 
„„ >. «tute. + 2 Bs 
8 Elis. a 4 00 The ConftruRion of che Seating alen Healing! "FA 
ce vatzly from the perſon has not been extended to Aiders 
Le and Abetters; Me, 1 95 beige? this INE mule” be "tak 
Wie literally. . de 


IL; 2 * - 7 71 75 


„ P. 868. =7 General Rule of Conrado eee Principal, 


$4 ni 


9 WE: 55S w Thete hath been/ diverſity 00 opinion on chat branch 
1 e. of the Black Act which relates to the killing of Cattle. 
R V Simms 6e Accordingly, where twp men were indicted on that AQ, 


| 10  Mereywoe- ee the. Evidence was that one, (Simms) held the Mare, 
of. . * while: the other (Merryweather) ripped up her Belly. 

ied 5. Both were indicted as Principals: The Caſe was deſi- 

anf. 2075, * berately conſidered by the twelve Judges. Eleven thought 

| « the man who held the Mare a Principal in. the ſecond 

Degree ſo as to be oufted' of Clergy ; Foſter” thought 

R. yr: Royce, * otherwiſe. Lord MansFIELD, in conſidefing the Doc- 

IV Burr. ec trine of Aiders and Aöctiers, expreſſes a' eleur perſuaſion 

| Mane +306, 7: bt of the propriety of that ene which held Simm 

£8 tc be ouſted of A . ee ieee 

e In Murder, Burglary in Rebbery; nd! bert 00 ous 

<< Acts of perſonal. . thoſe he are preſent, aid- 

c ing, and abetting, have always been conſidered as ouſted 

be ot their Clergy. In Riot, perhaps, the very Nature of 

Offence ſuggeſts a Reaſon additional to thoſe of the 

” other Caſes for conſiderin Aiders 2.08 Aenne, without 

e actual force, as Principals. 

46 Perhaps the true genera] Rule is, chat 3 the 

e Terms ot the Statute or the Nature of the Subject do 

4 got limit the Conſiruction, or furniſn ſtrong reaſons/for 

7 5 _ reſtrict ing it to the perſon who did the Act, perſons preſent, 

e Kiding, and Abetting, are included in the extent; of the 

1 ben Law, though not expreſsly named: becauſe ſuch 

e Principals in the ſecond E * . ebere! Rules 

ny | of Interpretation” - | 
"v3 It a 2 i 24 Mn I ö x | £ 8 * 


* oe W __ + 


—_ RR r 2 


"ds... 


lis 


* uv or KVIDBNE . 
muſti find after n P. 20 


a ca | 


ce Concluſion of 1 due reſulteth, and not merely . g 8 


the Exidenct of. ſucheF eri there he no ſorcg, and v. ak «Ka 


©, they find. a.perſan prgſent an find -ſpecial Acts done by Royce a od 
«, ſuch.perſon; b ce e warranted «/findiog.chat ?: 


< he Aided.candy Abe wen en Beten de der an in me 
< equivalent (for no technical ones are gequired}; that fBe 
«did give his a fHfHano and cacquragements he cannot * 3 
liable as a We n d ed e bn blau, 

n Purehas's Caſey Which Was xeſerved + fur this Pa neg oP 
«the Jury fs S ng, preſent at che original, Aſſe m- 1. Sc. Tr. vit 
„abu oy ithe hay mon AAS that he chme 16796. 

ce up — they were burning the Materials of ne of f ”*. 7 7. 7253. 


<.the Mob, fe. employed, and encauraged the deſtruction 
e of chef Materials and attachedithen Queen's, Guards 
« Trevor, {owel, and Price thought that upon this finding 
« he was not guilty of High Treaſon: but all the other 


«© Judges, of wham was Sir Thawas Parker, Chief Juſtice, v3 * 


6 thought otherwiſe : as he was found to have uſed ac- , 


© tual force in defence, of perſons then in 


«bald Sailfiz 5d 0) 2 doing ỹůſo t EL As 


15 1811300 bat>:bat T1997 Ham gat nn batte Sts : 15 e 
6 td 51¹¹ bled (Ez T V. * a Ld Sn, 43% 119 bh {art 5 


Ae 190 q 27 CSS are att lick EM od 
Facts, materi or immuatenials; do be ic and prove * 


:Aqriods av ENS ain 93 3 N ; 
0981 3101 175 leg ist 8 ann 2111 . 3571 exits niger 944, 47 N 


[of We ured the leading, Points, Cireumſtanges, and 


% Conlitignstot.c vidence ;throug/tthe principal Caies Eg VE 1 


58 Miſdemeanour ang. capital Otfence. ene to 961 TY Is +5 N 
t remains, beford ve conclude, eee * P. % ka 
0 to ſubjoin ſome general Rules! ooncemiug ladighumgats 7, 
and (b6-Gaidquee yponuthemansl gnitk ate d n „„ 
d G 918 er e gatlory edge; lo t 5 A 
1 25 BNA Dilno nad. le Zune hits gt 


3 vg No 2112, . %q A yo120 dan 10 


4 10's oc ©) nN £ ag) 2 391; Wd! mz, N 0 3g 
nöd bas Sh r eos. ene E 
here the Day may be diſyrexod;ta did For/elture by fn TELL NA 
11 ie 60% 1 524 ts $1114 214. e 7 ü 
15 9310 , lt, "th +10:s&/4 dt 26 4111833. 21; + eats 
Ab ahn 
dence be f 7 — ad ethan,dab , do ſh i her n un dhe $35, B61. 
* finding of the Bills b yet the Juxy1-may find, gragraily 4 h f 
5 e ton «the, Queſtions; 16m them: 2 179, 0 % 
. done, but whether; was done gran :fndgthe Bd my 
Wenn ad veritalem dicendam. Ta: Eh. n30.. 
* 3 e e re 


ä 


$823 


a « e Houſes, and, with Hie, word-drawa defended. 


* * 
n A of Re | E 
i : FA IE \ 5 * 


Inqictment be of Felony; at ane, day, and the Rvis : Howk. . 


| 1 Þ.£464 vic, bee ven don t 4 cen + the fame 


| Kel, 16. 
Salk; 288. 


Fot 79 R. v. * 5 [ 1 2+ TY 5 0 PA ; + Ort : buy? POR: ME 2 1 
* ha 


day chan that laid ib the Indie 


301. 
77 — 5. 8.7 arty *© 'Eoncerhed in Intereſt by the relati- 


. 


For thereby you dò not falſify the Determitiations of 
aw, mch in ell Law ought to be ſacred and inrielable] 
_ Now "if a Felony is alleged at ſuch a day and found to 

N done, it doth net fellow that it was dolle at the da I 

= Pp. n, Ce for whathef it were or not,“ the Verdiét and Determina- 
tion of Law ought th be perfectly the fame: * fo that the 


OD far a Mam is" at liert td make his Proofs ; becauſe the 
5th right owner thereby preſerves his 15 and doth not 
invalidate the ph Md of Law, hat now. comes 
into Proof was before Undetermined. 1 
But if the Time when the Fact was committed wet found 
4 the np br all 22 are concluded, and the Forfeiture 


n vo SIND. . K. 
5 Kerns Ag rie, nau. 1 
5 5 l: ens 4311 HOES 7 ” Wee RY, : 
FA. H. Ne, wire HER u. a0 Felony at one Plats.” 4 Ro he 
Hank. Pc, Evidence proves the Fact done at another Place in the ſame 
264 County, this will maintain the Indiftment : for all criminal 


Salk. 2387 Matters were anciently tried in their proper Lect, as all lo- 
0 cal Actions were in their Cory Courts; but tranſit 
Actions, where Time or Place js not material to the E1- 
ſence of the Contract or Injury; are triable any where. 
The party 6 within the Leet! had Goods whereby he 
; might de ſummoned: now all Commiſſions, Oyer et Ter- 
2 P. 853. miner, are made after the Policy' of the old Baw, accord- 
ing tc the anciem Juriſdiction of the Zoet, and there- 
3 fore gcannot try any ching where the Fact * ariſes out of 
A the County ( Hide the Booł f | Courts") but may try all 
Pas within the ame Gountyt for the Place, “ "if only 


, within theſe Limits,” is but an immaterial eireumſtance. 
5 If a perſon be mortally wounded in one Come od 


1 die in unaiher, he who A ele 

e . 

1 | ut the Plact may Naher ape , = n 
E v hereaſter be ſhewn. . * 


. N. r. c. r the Jory give We Yeti, where the cb. 
„len is x at another 


4 c hh 67" the Forfeltufe-, may falfiff for 40 für as ay Re- 
UT ha, cord 1 pope eb and undeterminate, o far you may 


4 1 F 2 Time when the Felony was is hot determined and ad- 
Je not, ts et, Me &cord is concluſive: and fo 


OE a a 5s ek AS an qOU A ws wand 


: \ ? a 3 y J 7 b : . 
7 py XY * a 1 * 3 * Ss >> - : 
BOT A WT TREES 5 a * . a 
3 . ®, 
2 Q \ N * 


ra z D be 


1 1 
4 8 2 N „ FINS 
* a g * We - 4 4. 4 Ev I : 4 mo 4 A 2 
* * * , 
: 2 I 2 
| $ ; 1 N N ' N 


As Time and Place are immaterial circumſtances, ſo ares H. H.P, S. 
alſo the Inſtruments. whetewith the | Felony is committed ; 8 _ 
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of Poifon, and the Evidence prove a killing with another, H. H F. C. 
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* «© Evidence on a ſubſequent Trial: but on the "poneral = 

| | _ .. ©, Ground, that neither Huſband or Wife ſhall be permit- 

ted to give Evidence, even in collateral Caſes, where the 
Evidence of the one tends to criminate the of 

2 Ht pp” © Groſe, Jaftice, farther added, that the DiftinQion - 
4.1 tween ComPerency and CxxpiT appeared by na, 

8.0570 nean, accurately . that in many of IF oy 
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een” Seren could 


RvuLxs l down, e he 
Fetal 4% . | 
« tive. to the Evidence of 5 1 N dhe 5 


de or of the Wife againft the Wend. e not on.In- 
ce fert, but Poltey ; z by which it is eftabliſhed.that a Wife 
ce ſhall not By de 3 in any degree to crimitiate her 
«© Huſband; and that 1 Lord Hats fays, chat 
« ſhe ſhall 1 even to criminate him indirect. 
© And that W. Nule ſeems to have governed all the Caſes 
*« from thence to the preſent time. For that the Caſe in 
« which Gould, Juſtice, admited the Evidence of the Wiſe, 
« On A Claim of Title THY 110 to Pe e which N 

* would. have in t e e eems to have 
de the very Caſe in 9 on farther Deliberation eee. 
* Trial, aac Es hs e nadmiſſible. 
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« We: have ſeen in eneral that Hearſay i is not Evidence: 
cc hut we have had — ſame time cg [gry 1h 
ce ſome Exceptions to this Rule, ſuch as the Proof of an- 
<< cient Cuſtom or Pedigree, here the Nature of the Thing 
cc to be Bat Ge ſuppoſes a failure of direct living Teſtimo- 
«© ny. But theſe and other Exce which have their 
| in eivil, do not apply to criminal Caſes: and there „ TL 
in theſe the A:!teiation'of the Witneſs muſt be to 
3 he knows, and not to that only which he has heard; for 
a mere hearſay is no Evidence: for it is his Knowledge chat 
muſt direct the Court and Jury in the Judgement of the 
Fact, and not his Credulity; fo; «© Reception” of Teftimo- 
ny being but an Appeal to the Knowledge of another, i 
— doth not know, he can be no Evidence. Beſi des 
though a Perſon'teſtify what he hath heard upon Oath, yet 
the Ferſon who ſpake it was not upon Oath: and if a mann 
had been in Court, and faid the ſame thing, but had not 
ſworn, he had not been believed in a Court of Juſtice. 
No Credit being derived from Atteſtation and Evidence, it 
can riſe no higher than the Fountain from whence it flows, 
and if the firſt fpeech was without Oath, an Oath that there 
was ſuch a Speech makes it no more than a bare ſpea a . 0 
Y winch cannot be of more I n chan at 3 
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„ And of this the chief effect uſually is in criminal Pro- 
< ſecutions for fome great perſonal Injury, where the 
“ party proſecutes in the Name of the Crown: that Caſe 
“ more eſpecially rendering it. material what Repreſentati- 
* on was immediately made: and here; 'though the :po/i- 
' tive Proof ' reſulting from ſuch Report be indefinitely 
„ ſmall-(fince if a party will accuſe falſely in a Court of 
e Juſtice, the ſame party would * hardly heſitate to repre- 
<c ſent falſely to a Friend or Relation, in order to lay a 


„ ground and procure a Veriſimilitude to the Charge) its 


* negative force is extremely great, ſince the want of be- 
« ing able to prove that complaint was made to any one 
« recently after the ſuppoſed injury, is commonly and juſt- 


II. 8. T. 414, 5. ly reputed deſtructive of all probability of the Charge. 
II. S. T. 325. 
R. v. Langhorn 


« But Hearſay may be Evidence of Inducement in Mat- 

„ee ters that do not conſtitute the Crime, and are of a gene- 
© ral Nature. As that there was a Plot, a Conſpiracy, a 
ay ere but not to charge the Priſoner in particu- 
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« ſhall not call Witneſſes to impeach E 
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ce Having. now yas of on 9 Offences ch fall Comm, IV. 
te under the 3 — the great or inferior Courts of C. 199. 
«Common Law in the ordinary courſe of proceeding, and  _— 
ce having ſpoken. of the Evidence applicable particularly - 
ce to ea — touched upon the general Rules and Order 
ce of Proof, this Book: reſpecting CRIMINAL, Issu ns 
. would be incomplete, were we to paſs entirely in ſilence — . 
te the Trial by IMpEAcuMENT, which is peculiar to the 
5 tranſcendant Authority of the Hi6u Count. of Par- 5 4 
6 LIAMENT- . 1 
4 This is ſometimes for ſuch. Species of High Treaſon 
« as would be the ſubject of an Inditment under the de- 
« claratory Statute of . III. but when this happens the 
ec Articles diger ſo little from the Form of an Indictment, 
ce that unleſs in the circumſtance, for the greater ſolemnity, 
ce of the Charge being preferred by the CoMMoNSs, the 
6 Trial of a Peer for "Pack Treaſon is not materially diſtin- 
ce guiſhed, under theſe circumſtances, from a. Trial on a 
« Bill found by a GRAND Jux. 
But the moſt uſual Subject of an In PEACHMENT is 
«© ſome offence, or Series of Offences, of a Nature too extra- 
& ordinary and complex for other Cognizance: and chiefly 
of political Delinquency in the Conduct of State Affairs, 
« conſiſting in Neglect, T reachery, or open Wrong ; or in a 
« Combination df any or all of theſe; and it is in the Na- 
© ture of a criminal APPEAL of the higheſt Order. — 
* © But the Forms peculiar to this aweful Mode of Tri- p P. 893. 
© al are not to be particularly explained in this Treatiſe: 
a — Evidence is the proper Object of our Attention 
© here. 
ce And concerning this, the moſt Sepp Rule i is, 
© that whatever, upon general Principles, would or would - 4 5 
5 not be Evidence before an inferior Tribunal, will be ad- vi. 644. 
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ee mitted or rejefted by this ſupreme Court and actonding. 
10 Iy there are repeated; inſtances IE ſens refuſed as in- 


| ec 3 on general Grounds of Objection which would 


have chat effect on 2 2 before à Jury. And this Rule 


5 25 9 recognia ed by. one- of the Honourable Ma- 
Mr. Boanxyx. cc nagers C1 in his introduũ 


ory Speech, and exemplified in 


* Mar- ec the Courſe of the bar. I coke Trial rang depend- 


1 6c an r kg have 
See cc yp. primary R cies to he Beeren ol Truch u and 
Bengel,—— te the juſt Security of the Party accuſed (Le in their Na- 


| „2 ture — by erem Tribunal in a fue and well-con- 


ec Nyigdence admiſſible on an Indictment or 


cc ſtituted State. 
«© That a Perſon ſhall not diſcredit his own Witneſs; 


« that he m_ not 'offer *Evideece of mething ſaid when 
g 2 n i” 


wk what is aſſerted on Oath;—are Rules 


* 5 22 if: 115 . 


« But in ſuborditite Rules there is u Mster Dit: 
16 e. between Evidmmce admitted on an chinent and 


rmation. 
e Thus we have feen that in a Proſeeution in any of the 


< inferior Courts for à Libs the Words alleged to be Nbel- 


1 = lbs muſt a appear on the "Face of the Record either i in 


part or in the Whole, and if not according to the Tenbur, 


de at Neeb according to the Purport : and to charge Pos 


ce clufions or Inferences imputed to them, and 2 2 


| © Words in Evidence, would not be allewed: 


e Allafion was made in a former Part of this 
* AxTICLEs charged an imputing of odious Principles to 


c But in the celebrated Trial by Fugen h ment, to 25 
ork; the 


4 the R&voLUTION, and a defaming and endeavouring 
46 10 bring into Abhorrence the neceſſary Mears of effeQing 


4c jt; it was objected at the Trial, and after the Defen- 


- © dant had been found: guilty on the Impeachnient, it was 
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e more formally moved in ARREST of Ju pCEMEN r, 
e That entire Clauſe of either of the Books 3 


1 80 5 lan thould. Rem. 71, Hononratle . 


bp opened th 2 the 1 is faid to have entered into a 


alyſis Nature of Evidence, the Principles on 
was founded, the Grounds on which it ought 10 be admitted or 5 
Jedled: and to have difling wihhed between ſuch Rules of' Evidence 
as were applicable 'to inferior Courts of Law and yea 7 mw 
more congenial 10 the ity of that „„ 
{aw — 


Court and 3 adapted to the poſes b ant 
Fuflics Who that —_ an 2 L Moc amp and of the ſub- 


rn on Un of the Speech? 
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l ich are urged, and Teen 10 haue Deen ad. 
: « miſt, on the Impeachment then: 1 


does not regret the want of farther; and indeed 9 In- 


, « referred 
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Fe fary' to be expteſsly ſpec 
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1 larly ſet forth. in. any. of d. ARTICLES of — ' 


<« The Hovss reſolyed, That by the, Low and. Uſage: of 
« PARLIAMENT i Profecution by: IMPEACHMENT 
« High Crimes and NMikdemeanourt, by toriting or ul 
ce the "particular Words fuppoſed to be criminal are not nd] 
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« 133 Biius of ATTAinDaR little. Wufttation: n 
* be enpected of the Principles of Euidence: one * 
e in particular may be Nenne e ty "ey -A * 
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80 Thus A nat bold two Witneſſes, PET a8 we p 
% have ſeen, was abſolutely requiſite by the Statute) who 
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© could be produced to convict Sir Joux FEN WIC of 18193. 


“ Treaſon; in compaſſing the Death of the King and ad- 
„ hering to the King's Enemies, by conſulting and agree- 
“ ing to ſend Robert Charnock to incite the French King to 


© invade this Kingdom, a Bir. of ATTAINDER was 


«© brought in, reciting the ſubſtance of the Indictment, and 


* that of the faid Conſult and Agreement ſome had been 


6 1. Ul. e. 4. | 


** 


* attainted; the Delay of Trial obtained by Sir John 57 8 


te wick on promiſe of an ingenuous Confeſſion and 
* covery ; his not having confeſſed or made Diſcovery, ij 
e inſtead thereof that he ſcandalouſly charged divers 


ſons upon hearſay, endeavouring thereby to raiſe SY | 
Ting and his Subjects, undermine the 


te louſy Cadena the 


“ Government, and ftifle the real Conſpiracy; and that 


% Cerdell Goodmain, one of the Witneſſes to prove the faid | 
e Treaſon againſt Sir ohm Fenwick, lately, and'fince one 


© of the times on whic 2 be Fenwick would have been 


© tried but'* for the expe 
“ ſaid, had withdrawn out of the Ki ngdom, { that the 
4 aid Cardell Goadman could not be hade to gi re e 
* upon any Trial; pronouncing that of the 1550 N 
4 the ſaid Sir Join Fenwick is guilty ; and enaQting that 
% he be and is convicted of High Treaſon; and that be 


tion of tlie e afore- # P. 896. ä 
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5 „„ be tied net ; 
: * fderable oppoſition in both Houſes of aa =” 
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19.6.7. * In the Arguments in zhe He ven of n 
245 TE-- . 1 primary Rules of d 


4 no leſs in Parliament than wks y pther Court, was ftrong- 
de ly urged: and that Bills and Judgements of Attainder 
ec had been reverſed in Parliament 1 no other Reaſon than 
- $39; de becauſe the Parliament had not proceeded according to 
Ds | ce ſuch Rules: that whatever was ſaid of the Power of | 
cc Parliament muſt be underſtood of a juſt Power; and that 
<« jt was no Diminution of the Diel of that ſupreme 
| | « conſtitutional Tribunal to ſay that they could not do 
$95» « what they could not juſtly do. & And when the Bill paſſ- 
| te ed at length, in 3 full Houſe, it was by # ſmall Majori- 
3 ce 
| ya 
* P. $97. Arbe principal ObjeQions in the two Houſes are con- 
Die Merc. e ciſely and energetically recorded in the Prorzs r, of 
. which: theſe are the chief: 
That Evidence of Grand Jury men of what was ſworn 
4 before them againſt Sir Foln . Fenwick, as alſo the Evi- 
re dence of the Petty Jurymen of what was ſworn at the 
| cc. Trial of other men was admitted : We which: are re againſt 
| 10 the Rules of Law: 43 
85 3 6 The 
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| hey ar for the firſt time, this Eyening, the 11th of February, 
rr 5 8 peaks of this Act as not much 8 the credit of thoſe who 


CE it. With reſpe&' to the Publication now quoted, I can at 
| Preſent only obferve, that till this * I knew not of the exiſtence 
or intention of fuch a Work. ah 


IS ly 41 Peers. 
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made in a former part o of this work on Proſumptions i in ſuch - 
Cauſes. 


c and habit — the life of the party charged, is 6 77 2 A. 


Hes} and this preſumption i is heightened if the falſ- 


5 Witneſs 3 of it. 
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= The Abe ef che abſent” Witneſs _ dia: 01 nl 
4e in writing, which is not by Law to de admitted aud 1 
Y the priſoner, for want of his appeatin "Then We 9 
<< required by LI extant! e have waa tage of ab. "X ra 


e It did not appear eds han Sir yon, eel 5 = 
<<, wick; or any perſon: ke *by bim, had any" way 8 7 16 
e perſuaded Goodman to 1 himſelf: and it Would e 


4 be of v dangerous conſequence” that any perſon lo 8 
_ &,-gceuſed 1 obs bet be condemned: for that by this: means, 5 _— 


< witneſs, ho ſhould be found inſufficient to convict a . 
cc man, ſhould: have more power to hurt him by his'Abe m_— 
<.-ſence_ than par eee hays: had, if produced wind woe. FLY 3 
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As we are now at the Cloſe of our obſervations reſpect-. 4 
ing Evidence, on CRIMINAL Is8VU8s, it will not be inex- aft. EI 
pedient to add ſomething to the remarks which have been 


* Recent Poſſeſſion, eſpecially of oods not according to the n 1. v. Mis. 


a preſumption a gainſt him. 
The Introduction of a ſalſehood into his Defence is a Pre- R. v. c. 
ſumption againſt him; for Truth is the proper ſhield of the die con iſe 


ood is to be ſupported, as it almoſt n muſt, 5 2 
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„are 2 on che 

to be called to remembrance in the 

we are not now in times in which they are like 

They are, never © iaict f ſtealing 
goods of an unknown perſon till it appear by due proof 
that a felony has aQually 3, commitied on thoſe Ne- 
ver io convidt of Murther er | Manſlaughter 212 the fact an 
or at leaſt the body were found. _ 
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